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for the District of Columbia 


April Term, 1941 


No. 7895 


DAVID A. FREID, Appellant 
vs. 

CATHERINE McGRATH, Appellee 


Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLEE 


Additional Rule of Court Involved. 

F. R. C. P. 61— Harmless Error. 

“No error in either the admission or the exclusion of 
evidence and no error or defect in any ruling or order 
or in anything done or omitted by the Court or by 
any of the parties is ground for granting a new trial 
or for setting aside a verdict or for vacating, modify¬ 
ing, or otherwise disturbing a judgment or order, 
unless refusal to take such action appears to the Court 
inconsistent with substantial justice. The Court at 
every stage of the proceeding must disregard any 
error or defect in the proceeding which does not affect 
the substantial rights of the parties.” 
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Summary of Argument. 

I. 

There was no error in the court’s refusal to grant de¬ 
fendant’s Instruction No. 2, and the question of contribu¬ 
tory negligence was fullv covered in the court’s charge 
to the jury. 

II. 

Defendant’s Instruction No. 3 was properly refused, and 
the court’s charge to the jury on the issue of contributory 
negligence fully covered the law as to the duty of a guest 
passenger. 

in. 

Traffic Regulations as to the right of way are relative 
and not absolute in character and must be applied accord¬ 
ing to the circumstances of the case. 

IV. 

The court had the power to grant the plaintiff’s amended 
motion for a new trial. 

V. 

The Federal Rules of Civil Procedure, providing that a 
new trial may be granted on all or part of the issues, au¬ 
thorize the granting of new trials on the sole question of 
damages. 

VT. 

It was not an abuse of discretion in this case to grant 
a new trial, restricting the issues on new trial to the ques¬ 
tion of damages. 
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Argument 

1 . 

There was no error in the court’s refusal to grant De¬ 
fendant’s Instruction No. 2, and the question of contribu¬ 
tory negligence was fully covered in the court’s charge to 
the jury. 

Defendant Freid’s request for Instruction No. 2 was 
denied because the instruction, as written, contemplated 
that the plaintiffs were negligent as a matter of law if 
they rode in an automobile when there were three persons 
riding in the front seat. The question of whether or not the 
plaintiffs were guilty of contributory negligence was left 
for the jury to determine, being fully covered in the court’s 
charge (Appellant’s App. 43, 44), as follows: 

“I think that I have discussed, so far as the de¬ 
fendants are concerned, their claims against each 
other, and now we come to this question of contribu¬ 
tory negligence. As already explained to you, that is 
simply negligence as applied to a plaintiff, and the 
burden of proof is upon the defendants to establish 
that negligence by the fair preponderance of the evi¬ 
dence. Counsel for Mr. Freid only is arguing to you 
that these plaintiffs were negligent. * * * So Mr. 
Freid contends that the plaintiffs were guilty of con¬ 
tributory negligence. Now, ordinarily a passenger in 
a car driven by somebody else is not bound by the 
negligence of the driver, but it is the duty of every 
person who is riding in an automobile or in a vehicle 
to exercise reasonable care for his own safety. So the 
question is whether or not these plaintiffs, or either of 
them, failed to exercise reasonable care for her own 
safety. 

“You have heard the testimony. Mr. Simon has 
undertaken to sum it up to you, as to the things that 
the plaintiffs did which he contends to you amount to 
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contributory negligence. * * * It is for you to say 
whether or not they were negligent. If you believe 
that one did what a reasonably prudent person would 
do to protect herself, and that the other one did not, 
you may find one negligent and not the other.” 

The question of whether or not the plaintiff was guilty 
of contributory negligence was therefore properly left to 
the jury. The defendant is not entitled to an instruction 
if the court fully covers the general law covered by the 
instruction in its general charge, especially where he does 
not point out to the trial court, wherein the charge given 
was inconsistent with the charge requested. 

Cohen v. Evening Star Newspaper Co., 72 App. 
D. C. 258; 113 F. 2d 523. 

Capital Traction Co. v. Lyon, 57 App. D. C. 396; 
24 F. 2d 262. 

Nunan v. Timbcrldke, 66 App. D. C. 150; 85 F. 2d 
407. 

McCartney v. Eolmquist, 70 App. D. C. 334; 106 
F. 2d 855. 

Sanitary Grocery Co. v. Snead. 67 App. D. C. 129; 
90 F. 2d 374. 


2 . 


Defendant’s Instruction No. 3 was properly refused and 
the court’s charge to the jury on the issue of contributory 
negligence fully covered the law as to the duty of a guest 
passenger. 

The defendant’s Instruction No. 3 is not a correct state¬ 
ment of the law. The instruction has the effect of putting 
a duty on the plaintiff to leave the automobile if the auto¬ 
mobile was being driven negligently and the plaintiff knew 
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of such negligence. That is, if the jury found, ‘ 1 That the 
plaintiff, Catherine McGrath, knew of such negligence and 
nevertheless continued to ride therein.” A passenger is 
not negligent as a matter of law for not leaving a car be¬ 
cause the driver is negligent. 

Krause v. Hall, 195 Wis. 565; 217 N. W. 290. 

Dillabough v. Okanogan County, 105 Wash. 609; 

178 Pac. 802. 

Trotter v. Bullock, 148 Wash. 516; 269 P. 825. 

Shields v. King, 277 Pac. 1043. 

The plaintiff had protested to the driver as to the speed 
of the car. 

“Q. Prior to the time that the collision occurred, 
had anyone made any complaint or any statement about 
the speed of the car? 

“A. I asked Mr. Levick to watch the intersections, 
because I am nervous anyway. I did not want to get 
hit.” (Appellant’s App. 31.) 

The appellant’s statement of the general rule that a 
person riding in an automobile driven by another “is not 
absolved from all personal care for his safety, but is under 
the duty of exercising reasonable or ordinary care to 
avoid injury,—that is, such care as an ordinary prudent 
person would exercise under like circumstances” and the 
cases cited in support thereof, is a correct statement of 
the law with which we have no quarrel. 

This was fully covered by the court in its charge to the 
jury. (Appellant’s App. 43, 44.) 

Defendant’s Instruction No. 3, however, does not follow 
this legal principle and there are no authorities cited in 
support of this instruction as drawn. 
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3. 

Traffic regulations as to right of way are relative and not 
absolute in character and must be applied according to the 
circumstances of the case. 

The appellant argues that it was error for the court 
to instruct the jury that while the driver of an automobile, 
who is on the right, or the one who enters the intersection 
first, has the right of way, such driver nevertheless must 
use reasonable care to avoid the accident. 

The court’s instruction to which the defendant objects 
is a correct statement of the law in line with the decision 
of this Court in Bland v. Hershey , 60 App. D. C. 226, 50 
F. 2d 991. The right of wav is relative and not absolute. 
The court left it to the jury to decide whether or not Mr. 
Freid exercised reasonable care to avoid the accident after 
he had seen that the other person was not going to yield the 
right of way to him. This Court in Bland v. Hershey stated 
as follows: 

“A traffic regulation giving the right of way to the 
automobile approaching from the right is relative and 
not absolute in character, and must be applied accord¬ 
ing to the circumstances of the case. The operators 
of all automobiles upon the city streets must at all 
times exercise reasonable care to avoid injury to 
others. The exercise of such care at street crossings 
is glaringly important. This applies with equal force 
to the operator approaching from the right notwith¬ 
standing that he is given the right of way at the street 
crossing.” 

4. 


The court had the power to grant the plaintiff’s amended 
motion for a new trial. 

The appellant’s next contention is that the court was 
without power to grant a new trial in this case. 
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The trial judge’s order granting the motion for a new 
trial states very clearly that the court is granting the 
amended motion for a new trial only as to the amount of 
the damages. The court’s order is on pages 19 and 20 of 
the Appellant’s Appendix. The court says, “and the 
Court being of the opinion that the damages found by the 
jury were inadequate, the amended motion for a new trial 
is granted only as to the amount of damages.” (Italics 
supplied.) 

It is clear that this was the court’s disposition of our 
alternative motion for a new trial as amended on the 
grounds as set forth in the motion. The statement of the 
court, “and the Court being of the opinion that the damages 
found by the jury were inadequate,” was not the grounds 
for the granting of the motion, but a mere statement of 
the facts and circumstances from which the court could 
reasonably find or infer that the jury had made a mistake. 

Plaintiff had filed a motion to correct the record and 
enter the correct and true verdict of the jury. This mo¬ 
tion was filed on the grounds that the verdict entered did 
not represent the true verdict of the jury and was sup¬ 
ported by affidavits of the foreman of the jury and three 
other jurors. (Appellant’s App. 7-12.) The verdict did 
not represent the true verdict of the jury because the dam¬ 
ages were inadequate. It is apparent on the face of the 
motion and the grounds set forth therein that the com¬ 
plaint of the movant was directed to the amount of dam¬ 
ages awarded. 

At the hearing of the motion to correct the verdict, 
which was within ten days from the verdict, the court 
stated that he did not think that he could grant the motion 
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but that the question was whether there were grounds 
for a motion for a new trial. (Appellant’s App. 16.) The 
court further stated that it would consider a motion for 
a new trial. On objection by the defendant that no such 
written motion was filed, the court asked if there were any 
objections to proceeding with the understanding that plain¬ 
tiff might file her motion for a new trial nunc pro tunc. 
Defendant did not object to this and in fact stated that he 
was “not disposed to make any great point” about it. 
(Appellant’s App. 17.) The court then called ten of the 
jurors in and heard their testimony. (Appellee’s App. 
1-6.) 


Thereafter, the plaintiff amended her motion, requesting 
a hew trial in the alternative and this was done, appellant 
admits, within the ten day period allowed by the rules. 
(Appellant’s Brief 15.) The further amendment to the 
motion for new trial, requesting a new trial on damages 
only was, it is true, filed after the ten day period. Appel¬ 
lant, however, does not contend that such amendment could 
not be made at this time or that such amendment was nec¬ 
essary to give the court the power to grant the new trial 
on the issue of damages only under Rule 59 (a), which 
provides that the court may grant a new trial on all or 
part of the issues. The court may permit amendment to 
a motion for new trial at any time before the motion is 
disposed of. Cudahy v. Omaha , 24 F. 2d 3. 

The appellant, in his appendix, cites the case of Marsh¬ 
all's U. S. Auto Supply, Inc. v. Cashman, 111 F. 2d 140. 
The Court in that case, with reference to the granting of 
a motion for a new trial on the grounds of mistake or 
prejudice, states as follows: 
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“Mistake or prejudice of the jury cannot be asserted 
with success in a motion for a new trial or found by 
the Court unless predicated upon some fact or cir¬ 
cumstances from which it can reasonably be found or 
inf erred.’ , 

New trials are not granted in cases because of the mere 
inadequacy of verdicts. The real basis for the motion is 
that the verdict is so large or so small, the attendant facts 
and circumstances being all considered, that it is reason¬ 
ably certain that the jury either made a mistake or was 
influenced by passion or prejudice. 

Swann v. Bowie, 2 Cranch CC (2 D. C. 221). 

Frericks v. Bermes, 22 F. 424. 

Lancaster v. Providence <& S. S. S. Co., 26 F. 233. 

In some cases the only attendant fact and circumstances 
by which mistake, passion, or prejudice become apparent, 
is the mere size or amount of the verdict. 

Columbia National Bank v. MacKnight, 29 App. 

D. C. 580. 

Schurholz v. Roach, 58 F. 2d 32. 

But in this case the court had not only the verdict itself, 
but also the affidavits or the testimony of practically the en¬ 
tire jury. The question of the right of the court to consider 
the affidavits and testimony of the jurors is discussed later 
in this argument. However, in making his final decision, 
the court did not see fit, over objection of the appellant 
to consider the affidavits and the testimony of the jurors, 
and therefore, only considered the inadequacy of the ver¬ 
dict as his reason for reaching the conclusion that the jury 
had made a mistake. The court, therefore, granted our 
amended motion for a new trial which was made on the 
ground of a mistake on the part of the jury. 
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As to appellant’s argument that the motion for a new 
trial filed herein was not based on the inadequacy of the 
verdict, the attention of the Court is directed to a recent 
decision of the Circuit Court of Appeals for the Fourth 
Circuit, in Virginia Carolina Tie and Wood Co. v. Dunbar, 
et al.y 106 F. 2d 383, where the Court, interpreting Rule 
50 (b), requiring a motion for a directed verdict to state 
the specific grounds therefor, states as follows: 

“And we think it important that this requirement of 
the rule be observed * * * We do not mean to say that 
technical precision need be observed in stating the 
grounds of the motion, but merely that they should be 
sufficiently stated to apprise the court fairly as to 
movant’s position with respect thereto. We doubtless 
have the power to consider such motion, even though 
the grounds be not stated, if in our opinion this is 
necessary to prevent a miscarriage of justice.” 


Certainly, the amended motion for new trial in this case, 
based on the mistake of the jurors in the amount of dam¬ 
ages, apprised the court and the appellant that the objec¬ 
tion made was to the inadequacy of the verdict mistakenly 
rendered. Moreover, there is nothing in Rule 59, requir¬ 
ing the motion to “state the specific grounds therefor” as 
we find in Rule 50 (a). 

The statement of the court taken from the Marshall case 
by the appellant and cited in his brief on page 17, on the 
question of when the court could grant a motion for a new 
trial on its own initiative was obiter dictum. The decision 
of the court in that case is based upon the fact as stated 
by the court that the granting of the motion for a new trial 
on the grounds set forth in the motion exceeded the exer¬ 
cise of sound judicial discretion and constituted an abuse 
of discretion because the court found that the motion was 
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inadequate and defective in essential respects, and failed 
to meet recognized requirements for such a pleading. 


5. 


The Federal Rules of Civil Procedure, providing that a 
new trial may be granted on all or part of the issues, 
authorize the granting of new trials on the sole question 
of damages. 

Federal Rule of Civil Procedure 59 (a) provides that 
a new trial may be granted on all or part of the issues. 
Appellant’s argument, that the amount of damages to be 
awarded in a civil action for negligence is not an “issue”, 
is not persuasive. The amount of damages is just as much 
of an issue in a case as the question of whether or not the 
defendant is negligent and whether or not the plaintiff is 
contributorily negligent. If the defendant in this case 
had admitted negligence on his part, but denied that the 
plaintiff was injured to the extent she claimed, there would 
still be a joinder of issue on the question of the amount of 
damages to be awarded the plaintiff. 

It is clear under the decisions in the Federal Courts that 
the court below had the power to set aside the verdict for 
inadequacy, and order a new trial on the issue of damages 
only. 

Gasoline Products, Inc. v. Champlin Refining Co., 
283 U. S. 494, 51 S. Ct. 513, 74 L. Ed. 1188. 

May Dept. Stores Co. v. Bell, 61 F. 2d 830, 842. 

Chesevski, et al. v. Strawbridge & Clothier, 25 F. 
Supp. 325. 
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6 . 

It was not an abuse of discretion in this case to grant a 
new trial, restricting the issue on new trial to the question 
of damages. 

Appellant complains that if the rules authorized granting 
new trials on the question of damages only, such a pro¬ 
cedure should not be followed in this case because it would 
result in an injustice to him. He argues that it is “plain 
that the first verdict was a compromise verdict.” There 
is nothing in the record to show that the verdict was a 
compromise. Appellant, however, asks this Court to as¬ 
sume that the verdict was the result of compromise on the 
question of liability because of supposed doubtful liability. 
Compromise verdicts have no recognition in the law, but 
appellant is asking the Court to sanction that which has 
been discountenanced. To establish his contention, appel¬ 
lant states that if the liability was determined the verdict 
would have been in excess of $425.00, and even in excess 
of double that amount which according to the plaintiff’s 
contention is what the jury intended to return. Appellant, 
therefore, admits in his argument that the verdict ivas 
either a mistake or inadequate. Appellant now seeks relief 
on appeal on technical grounds strained to the breaking 
point, admitting on the one hand that the first verdict 
was inadequate and that the trial court was, therefore, 
justified in ordering a new trial, but on the other hanci, 
arguing that the grounds stated by the court in its order 
were not similar to the grounds or reasons set forth in 
plaintiff’s motion for new trial, and that therefore, the 
trial court committed prejudicial error. 

The granting of the motion for new trial for the reasons 
complained of, and the amended motion to restrict the 
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issues on new trial to the question of damages was in the 
sound discretion of the trial court. 

Schuerholz v. Roach, 58 F. 2d 32. 

Fairmont Glass Works v. Cub Fork Coal Co., 
287 IT. S. 474, 53 S. Ct. 252, 77 L. Ed. 439. 

Chambers v. Shelly Oil Co., 87 F. 2d 853. 

The pertinent parts of the testimony of the jurors at 
the time of the hearing of the motions are included by the 
appellee in her appendix. 

The court did not rely upon the affidavits and testimony 
of the jurors in making his decision on the motion, as evi¬ 
denced by his granting of the motion to strike the affidavits 
of the jurors and his striking their testimony on his owm 
motion. Counsel for appellee believe that he could have 
considered the jurors’ affidavits and testimony. 

The general rule that jurors may not impeach their 
verdict and that affidavits or testimony of jurors may not 
be received to establish misconduct of the jurors or as to 
their deliberations in reaching a verdict, is not applicable 
where the purpose is not to impeach the verdict, but to 
show what the verdict actually was. In these cases the 
courts have admitted the affidavits and corrected verdict 
or granted a new trial. 

Paul v. Pye, 135 Minn. 13,159 N. W. 1070. 

Wolf gram v. Schoepke, 123 Wis. 19. 

Wirt v. Reid, 123 N. Y. Suppl. 706, 138 App. Div. 
760. 

Dairymple v. Williams, 63 N. Y. 361, 20 Am. Rep. 
544. 

Hodgkins v. Mead, 119 N. Y. 166. 

Beglinger v. Shield, 2 P (2d) 681. 
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This Court has stated that where a jury attempts to 
apportion the amount of a verdict to be paid as between 
two defendants, the trial court may amend the verdict or 
return it to the jury for correction. 

Washington Market Company v. Clagett, 19 App. 
D. C. 13, 27. 

If the trial court erred in granting a new trial as to 
damages only, on the sole basis of the size of the verdict 
due to the fact that the affidavits and testimony of the jurors 
were stricken, the error was a harmless one and not preju¬ 
dicial to the appellant. 

This Court will not reverse the court below, when to do 
so would be unjust, if this Court is of the opinion that the 
error below was harmless. 

Regal Cleaners and Dyers v. Passagno, 71 App. 
D. C. 199,109 F. 2d 453. 

This is especially true under the new Federal Rules of 
Civil Procedure, which require the Court to disregard any 
error which does not affect the substantial rights of the 
parties. 

Federal Rides of Civil Procedure , Rule 61. 

Virginia Caroline Tie Wood Co. v. Dunbar, et ad., 
106 F. 2d 383. 

It is respectfully submitted that the judgment of the 
lower court should be affirmed. 

Respectfully submitted, 

DORSEY K. OFFUTT, 
WADE MITCHELL, 
CARLTON F. ALM, 
Attorneys for Appellee, 

613 Woodward Building, 
Washington, D. C. 
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Excerpts From Hearing on Motion to Strike Verdicts of 

Jury. 

293 The Court: Have you talked to any of the jurors? 
Mr. Koenigsberger: No, sir. 

The Court: Have you? Mr. Offutt: Everyone; I have 
talked to every one of them. 

The Court: If you want me to hear them, let's call them 

in and I will question them myself. 

• • ♦ • • 

295 Thereupon, Samuel F. Felker, was called as a 
witness by the Court, and being then and there duly 

sworn by the Clerk of the Court, assumed the witness stand 
and, upon examination, testified as follows: 

Bv the Court: Mr. Felker vou were foreman of the 

m i 

jury in these four cases in which a verdict was returned 
on April 22, of Miss McGrath and Miss Cusack against 
Mr. Taube and Mr. Freid? A. Yes, sir. 

296 Q. And was that the verdict which they reached 
and directed you to return? A. Your Honor, I 

don’t know just how you placed the question, but we reached 
the verdict of a flat sum for one plaintiff and a flat sum 
for the other plaintiff and, as we understood it, and as I 
understood it, that flat sum was $850 for Miss McGrath and 
$750 for Miss Cusack. There was a $1,600 total damages 
awarded and agreed upon by each and every member of 
the jury, as I understood it, and as I understand it every 
member of the jury understood it; the defendants had to 
stand like amounts, so when the question was placed by the 
Clerk of the Court as to what Miss McGrath was to receive 
against one defendant and what she would receive against 
the other defendant, we divided the thing in two. 

• • • • • 
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301 Thereupon Mrs. Margaret R. Marshall was called 
as a witness by the Court, and being then and there 

duly sworn by the Clerk of the Court, assumed the witness 
stand and, upon examination, testified as follows: 

1 By the Court: You were one of the jurors in the four 
cases were you? A. Yes. 

Q. Now, the jury returned a verdict for Miss McGrath— 
A. (interposing) They wanted to give her $850., each 
defendant to pay half. 

Q. And you returned a verdict for the other plaintiff, 
$375. against each defendant? A. That was $750. to be 

paid, each to pay half. 

• • • * * 

302 Q. Do you mean the total judgment for Miss 
McGrath was to be $S50.? A. Yes. 

Q. Then why didn’t you return a verdict for $850.? 
A. That is the way I understood, that half would have to 

be paid by each defendant. 

• • * • * 

305 Thereupon Reubin A. Boglev, Sr., was called as a 
witness by the Court, and being then and there duly 

sworn by the Clerk of the Court, assumed the witness stand 
and, upon examination, testified as follows: 

1 By the Court: Q. Mr. Boglev, you were one of the 
jurors in these four cases, Cusack and McGrath against 
Taube and Freid, and you returned a verdict in the case 
of Taube for Miss McGrath in the amount of $425. Was 
that the verdict you reached? A. Your Honor, we under¬ 
stood our verdict to mean that one of these young ladies 
was to get a total of $750. and the other $850. 

306 Q. Well, was that the amount you agreed upon 
among yourselves before you brought your verdict 

in? A. Yes. 

Q. You mean that the damage of Miss McGrath was 
$850.? A. Yes, sir. 
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Q. And the sum necessary to reimburse Miss Cusack 
was $750.? A. That is right. 

Q. Then you mean instead of coming in with a verdict 
of $850. in each case for Miss McGrath you divided it in 

two? A. That is right. 

• # # # • 

308 Thereupon Hugh A. Toomey was called as a wit¬ 
ness by the Court, and being then and there duly 
sworn by the Clerk of the Court, assumed the witness stand 
and, upon examination, testified as follows: 

By the Court: Q. Mr. Creecv, in this case you were one 
of the jurors in the case of the two women— A. (inter¬ 
posing) My name is Toomey. 

Q. All right, that is just as well, you were one of the 
jurors? A. Yes. 

Q. No. 12, I believe? A. Yes. 

Q. Now, the jury returned a verdict in favor of Miss 
McGrath against Mr. Freid for $425 and against Mr. Taube 
for $375; are those the verdicts of the jury? A. (inter¬ 
posing) It was my understanding that one of the plain¬ 
tiffs was to get $850 and the other $750. 

Q. Was that the agreement of the jury? A. That was 
the agreement of the jury. 

Q. To fix Miss McGrath’s damages at $850? A. Yes. 

• • • • • 

311 Thereupon Leonard L. Creecv was called as a 
witness by the Court, and being then and there duly 
swx>rn by the Clerk of the Court, assumed the witness stand 
and, upon examination, testified as follows: 

By the Court: Q. Mr. Creecy, in the case of Miss 
McGrath against Mr. Taube, the jury, of which you were a 
member, brought in a verdict for the plaintiff of $425, was 
that your verdict in that case? A. In that case; we under¬ 
stood it to be a $1,600 verdict, and I understood it to be 
$750 and $850. 

• • • • • 
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314 Thereupon Edward G. Haberstroth was called as 
a witness by the Court, and being then and there 
dulv sworn bv the Clerk of the Court, assumed the witness 
stand, and, upon examination, testified as follows: 

By the Court: Q. Mr. Haberstroth, in the case of Miss 
McGrath against Mr. Taube the foreman returned a verdict, 
or reported a verdict to the Court, for $425, and a similar 
verdict in her favor against Mr. Freid. Were these the 
verdicts that the jury agreed upon? A. The way we 
had agreed upon that was that each one of the plaintiffs, 
Miss McGrath and Miss Cusack, Miss McGrath was to 
receive $850 and Miss Cusack $750, to be collected jointly 

from the defendants. 

• • • • • 

318 Thereupon Fritlijof G. Krog was called as a 
witness by the Court, and being then and there duly 
sworn by the Clerk of the Court, assumed the witness stand, 
and upon examination, testified as follows: 

1 By the Court: Q. Mr. Krog, in the case of Miss McGrath 
against Mr. Freid, the jury brought in a verdict of $425. 
Is that the verdict that the jury agreed on? A. No, we 
Agreed on a verdict of $850 in favor of Miss McGrath, and 
$750 in the case of Miss Cusack. 

Q. Taking the case of Miss McGrath, you agreed on 

a verdict of $850? A. Yes, sir. 

• * * * • 

322 Thereupon, Ernest L. Lvnerd was called as a wit¬ 
ness by the Court, and being then and there duly 

sworn by the Clerk of the Court, assumed the witness stand 
and, upon examination, testified as follows: 

323 By the Court: * # * 

Q. You mean that the total damages which Miss 
McGrath would receive would be $425? A. No, the total 
was $850. 
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Q. Did you agree on that ? A. Yes. 

324 Q. Why didn’t you bring in a verdict for $850? 
A. We agreed on a verdict of $850 for Miss McGrath 

and $750 for Miss Cusack. 

* * # * * 

327 Thereupon, Eugene D. Phillips was called as a 
witness by the Court, and being then and there duly 

sworn by the Clerk of the Court, assumed the witness stand 
and, upon examination, testified as follows: 

By the Court: Q. Mr. Phillips, can you tell us what 
the verdict of the jury was in the case of Miss McGrath 
against Mr. Freid? Speak so they can hear you. A. We 
found for both plaintiffs in the sum of $850 for Miss 
McGrath and $750 for Miss Cusack. 

Q. All right. Now, after you had got the $850 for Miss 
McGrath, did you do anything else out there about her 
case? A. Not that I recall. 

Q. What was the verdict that was reported in here 
so far as Miss McGrath was concerned? A. My recollection 
is that the foreman reported that the verdict, that is, the 
award to Miss McGrath against Defendant Taube 

328 was half of the amount, that is, $450, or $425, and 
against the Defendant Freid the same amount. 

By Mr. Koenigsberger: Q. Was that something that had 
been agreed on in the juryroom? A. It had not been 

agreed, so far as I know. 

• • • • • 

329 Thereupon, Campbell H. Plugge was called as a 
witness by the Court, and being then and there duly 

sworn by the Clerk of the Court, assumed the witness stand 
and, upon examination, testified as follows: 

By the Court: Q. Mr. Plugge, do you recall what your 
verdict was in the case of Miss McGrath against Mr. Freid? 
A. Yes, sir. 
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Q. What was it? A. $850 for Miss McGrath, the one 
that had the bone injury, and $750 for Miss Cusack. 

Q. You mean you agreed on $S50 for Miss McGrath? I 
want to know what you agreed on in your juryroom before 
you came here? A. That was the verdict, as I understand 
it, your Honor. 

Q. After you reached that agreement, did you do any¬ 
thing more about it? A. Not to my knowledge. 

Q. Did you make any agreement as to which defendant 
should be liable? A. Oh, no. 

Q. How? A. No, sir. 

Q. You mean all you agreed on at that time was 
330 $S50 and $750 for the other? A. My impression was 

that it was to be against both defendants, to be 
divided among them as they might agree. 

Q. Was the verdict rendered like that? A. No, it 
wasn’t. 

1 Q. Do you recall why you didn’t tell us that the verdict 
wasn’t what you had agreed on? A. As I understand it, 
as the Clerk read the question about the part, “How do 
you find, for one plaintiff against one defendant”, the fore¬ 
man in his own mind must have thought that he would split 
the thing between the two, and divide it equally between the 
two. Now, I think it was the consensus of opinion. 

• Q. Now, was that when you agreed on at that time? A. 
I think it was the consensus of opinion in the jury room, 
your Honor, that it would be divided between the two, as 
I understand. 

Q. Had you agreed out there that your verdict would be 
$850 against both or $425 against each ? A. There was no 
$425 or $375 mentioned out there at all, no sir. 
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IN THE 


United States Court of Appeals 

for the District of Columbia. 

April Term, 1941. 


No. 7895. 


DAVID A. FREID, Appellant , 


v. 

CATHARINE McGRATII. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal by David A. Freid, defendant below, 
from a judgment for the plaintiff entered by the District 
Court of the United States for the District of Columbia on 
the verdict of a jury in an action for damages for personal 
injuries (Appellant’s App. 20, 21). 

The District Court had jurisdiction under Sec. 44, Tit. 18, 
D. C. Code (Act of March 3, 1901, 31 Stat. 1200, c. 854, 
§ 64). 

This Court has jurisdiction to review the judgment under 
Sec. 26, Tit. 18, D. 0. Code (Act of March 3, 1901, 31 Stat. 
1225, c. 854, § 226). 
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The pleading necessary to show the existence of the jur¬ 
isdiction is: 

1. The complaint (Appellant’s App. 1-4, 6). 

STATEMENT OF THE CASE. 

The plaintiff, Catharine McGrath, brought suit in the Dis¬ 
trict Court against the defendant, David A. Freid, to re¬ 
cover damages for personal injuries sustained by her in a 
collision between two automobiles, in one of which she was 
riding as a passenger, and the other of which was being 
driven by the defendant (Appellant’s App. 1-4, 6). 

The defendant by his answer denied all negligence (Ap¬ 
pellant’s App. 3-4). Contributory negligence was not 
pleaded but was brought into the trial of the case by im¬ 
plied consent under F. R. C. P. 15(b) (Appellant’s App. 28, 
29, 30). 

In addition to her action against the defendant, the plain¬ 
tiff also sued one Nathaniel J. Taube, the owner of the au¬ 
tomobile in which she had been riding, and which had been 
driven by one Levick with Taube’s permission (Appellant’s 
App. 5, 28, 29, 31, 35). 

These two cases and two other cases not involved in this 
appeal, but one of which is involved in Case No. 7896, were 
consolidated for trial (Appellant’s App. 5), and all of them 
came on for trial on April 19, 1940 (Appellant’s App. 6-7). 

The testimony at that trial was to the effect that on Mav 
13, 1938 the plaintiff was riding in an automobile belonging 
to one Taube and being driven north on Sixteenth Street bv 
one Levick with Taube’s permission (Appellant’s App. 28, 
29, 31, 35). The collision occurred at the intersection of 
Sixteenth and Irving Streets (Appellant’s App. 27). The 
automobile with which the Taube automobile collided was 
being driven by the defendant west on Irving Street into 
its intersection with Sixteenth Street (Appellant’s App. 28). 
The plaintiff was riding in the back seat of the Taube auto¬ 
mobile, and there were three persons riding on the front 
seat (Appellant’s App. 28). There was evidence that the 
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car in which the plaintiff was riding was going considerably 
over 30 miles per hour (Appellant’s App. 29, 30, 31). 

At the time of the accident there was in force the follow¬ 
ing traffic regulation (Appellant’s App. 4, 40): 

Article IV, Sec. 28(a): “A vehicle approaching an 
intersection shall slow down and be kept under such 
control as to avoid colliding with pedestrians or vehi¬ 
cles. 

“The driver of a vehicle approaching an intersection 
shall yield the right of way to a vehicle which has en¬ 
tered the intersection. When two vehicles enter an 
intersection at the same time, the driver of the vehicle 
on the left shall yield to the driver on the right.” 

The defendant testified that when he got to Sixteenth 
Street and Irving he slowed down to about five or six miles 
an hour and put the car in second; that he looked up and 
down before he crossed Sixteenth Street; that he was able 
to see at least half a block or two-thirds of a block down; 
that when he slowed his car down and put it in second gear 
and looked south on Sixteenth Street he observed the Taube 
car at least 150 feet away from him, at which time the de¬ 
fendant was right at the corner; that he then put his car 
in second and proceeded across the street and that he was 
a little more than half way across when Taube’s car, which 
it seemed to him •was going pretty fast, hit the front of his 
car (Appellant’s App. 33-34). 

At the conclusion of the testimony, the defendant re¬ 
quested, and the Court denied, the following instructions 
to the jury: 

“Defendant Freid’s Request for Instruction No. 2. 

“If you find from the evidence that there were three 
persons riding in the front seat of the automobile in 
which the plaintiffs were passengers; and if you fur¬ 
ther find that that fact prevented the driver of said 
automobile from keeping such a lookout and having 
such control of the automobile as was reasonably neces¬ 
sary for reasonably safe driving thereof; and if you 
further find that the plaintiffs were negligent in riding 
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in the automobile under these circumstances, and that 
such negligence on their part caused or proximatelv 
contributed to the accident, then your verdict should 
be for the defendant Freid.” (Appellant’s App. 35.) 

“Defendant Freid’s Request for Instruction Xo. 3. 

“If vou find from the evidence that at and shortlv 
* • 

■ before the time of the accident the driver of the auto¬ 
mobile in which the plaintiffs were riding was driving 
the same in a negligent manner, that the defendant 

i Catharine McGrath knew of such negligence and 
nevertheless continued to ride therein, and if you fur- 

i ther find that such negligence on the part of said driver 
caused or proximatelv contributed to the accident, and 
if you further find that such conduct on the part of 
the said Catharine McGrath was negligence, then the 
said Catharine McGrath was guilty of contributory 
negligence and your verdict should be for the defend¬ 
ant Freid in the case in which the said Catharine Mc¬ 
Grath is plaintiff.” (Appellant’s App. 36.) 

The Court also, over the objection of the defendant, in¬ 
structed the jury that they might find that the defendant 
failed to exercise reasonable care in failing to look to the 
south, in the direction from which the Taube car was ap¬ 
proaching, after he had entered the intersection in accord¬ 
ance with his right-of-way (Appellant’s App. 41, 42, 45). 

On April 23, 1940 the jury returned a verdict for the 
plaintiff against the defendant for $425. Judgment on the 
verdict was entered on the same day (Appellant’s App. 6). 
On April 30, 1940 the plaintiff filed a motion (Appellant’s 
App. 7-8) “to correct the record” and “to enter the correct 
and true verdict of the jury,” upon the following grounds: 

1. That this action was consolidated for trial with the 
plaintiff’s action against Taube, and also with two actions 
brought by Helen Cusack, one against Taube and one 
against the defendant. 

2. That the jury, after due deliberation, arrived at a ver¬ 
dict of $850 in favor of the plaintiff against the defendant 
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and the said Taube, but through inadvertence and mistake 
informed the Court that their verdict was in the sum of 
$425 in favor of the plaintiff against the defendant Fried 
and $425 against the defendant Taube. 

3. That it was the intention of the jury and the true ver¬ 
dict of them that the amount of their findings should be in 
favor of the plaintiff against both defendants, Taube and 
Freid, joint tort-feasors. 

4. There were attached to the motion copies of affidavits 
of four of the jurors, namely Samuel F. Felker (Appel¬ 
lant’s App. 8-9), Frithjof G. Krog (Appellant’s App. 9-10), 
Ernest L. Lvnerd (Appellant’s App. 10-11) and Leonard L. 
Creecy (Appellant’s App. 11-12). 

In Felker’s affidavit he stated that he, and to the best of 
his knowledge and belief, the rest of the jury, decided upon 
a verdict in favor of the plaintiff in the sum of $850; that 
it was his understanding, and to his knowledge and belief, 
the understanding of the rest of the jurors, that the Court 
had instructed them that thev had to find against each de- 
fendant in the same amount, and for that reason the jury 
returned a verdict in favor of the plaintiff against Freid 
for $425 and against Taube for $425; and that it was not the 
intention of the jury that the total verdict for the plaintiff 
should be $425 against both defendants (Appellant’s App. 
8-9). 

Krog (Appellant’s App. 9-10), Lvnerd (Appellant’s App. 
10-11) and Creecy (Appellant’s App. 10-11) stated in their 
affidavits that it was their intention, as well as the intention 
of the other jurors, in acordance with their understanding 
of the Court, to return a total verdict of $850 to the plain¬ 
tiff by assessing damages of $425 against Taube and Fried. 

At the time of the filing of the plaintiff’s motion, she 
filed in support thereof a memorandum (Appellant’s App. 
12) in which she stated that she relied on F. R. C. P. 60 (a) 
and on the affidavits above referred to. 
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The defendant on May 2, 1940, moved to strike the affi¬ 
davits and that the Court not consider them, upon the 
ground that they were not proper to be considered in con¬ 
nection with the plaintiff’s motion (Appellants’ App. 13). 

Thereafter the Court, on May 2, 1940, over the objection 
of the defendant (Appellant’s App. 14-17), heard the testi¬ 
mony of a number of jurors in open court. This testimony 
is not printed in the Appellant’s Appendix, but will be 
found on pages 287 to 331 of the Transcript of Record. 

On May 3, 1940, the plaintiff filed a paper by which she 
undertook to amend her previous motion and moved the 
Court to grant a new trial in the alternative, in the event 
the Court should overrule her motion to correct the record, 
&c. (Appellant’s App. 18). 

As grounds for this motion, the plaintiff referred to the 
reasons set out in her original motion, and stated that in 
the event the Court should not correct the record and enter 
the correct and true verdict of the jury, the plaintiff should 
have a new trial (Appellant’s App. 18). 

At the time of the filing of this motion the plaintiff filed 
in support thereof a memorandum in which she stated that 
she relied on Rules 59 (a) and (b) of the Federal Rules of 
Civil Procedure and the jurors’ affidavits previously re¬ 
ferred to (Appellant’s App. 18-19). 

Thereafter, on June 20, 1940, the plaintiff filed a further 
amendment to her motion for a new trial, by which she 
moved the Court to award a new trial only on the question 
of damages, upon the ground that the affidavits and testi¬ 
mony of the jurors and the verdict of the jury establishes 
beyond any doubt that the jury has decided the question of 
liability and that the motion for a new trial should be lim¬ 
ited to a determination by the jury of the amount of dam¬ 
ages to be awarded to the plaintiff (Appellant’s App. 19). 
On the same day, and without an opportunity to the defen¬ 
dant either to file a memorandum in opposition to the mo¬ 
tion as so amended, or to be orally heard thereon, the Dis- 
rict Judge entered an order granting the defendant’s 
motion to strike the affidavits in support of the plaintiff’s 
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motion for a new trial, and of its own motion striking out 
the testimony of the jurors; denying the plaintiff’s motion 
to correct the verdct and to enter a verdict different from 
that returned by the jury; and, stating that he was of the 
opinion that the damages found by the jury were inade¬ 
quate, granting the plaintiffs’ motion for a new trial only 
as to the amount of damages (Appellant’s App. 19-20). 

Thereafter the case was again tried and there was a ver¬ 
dict and judgment for the plaintiff against the defendant 
for $2,100 (Appellant’s App. 20). 

The defendant moved for a new trial on the ground that 
the verdict was excessive. The District Court overruled 
the motion (Appellant’s App. 45). Thereupon this appeal 
was taken (Appellant’s App. 21). 

TRAFFIC REGULATION AND RULE OF COURT 

INVOLVED. 

Regulation. 

Article IV, Sec. 28 (a). “A vehicle approaching an in¬ 
tersection shall slow down and be kept under such control 
as to avoid colliding with pedestrians or vehicles. 

“The driver of a vehicle approaching an intersection 
shall vield the right of wav to a vehicle which has entered 
the intersection. When two vehicles enter an intersection 
at the same time, the driver of the vehicle on the left shall 
yield to the driver on the right.” 

Rules of Court. 

F. R. C. P. 15 (b). “When issues not raised by the 
pleadings are tried by express or implied consent of the 
parties, they shall be treated in all respects as if they had 
been raised in the pleadings. Such amendment of the 
pleadings as may be necessary to cause them to conform 
to the evidence and to raise these issues may be made upon 
motion of any party at any time, even after judgment; but 
failure to amend them does not affect the result of the trial 
of these issues. ...” 
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F. R. C. P. 59. New Trials. “ (a) Grounds. A new trial 
may be granted to all or any of the parties and on all or 
part of the issues (1) in an action in which there has been 
a trial by jury, for any of the reasons for which new trials 
have heretofore been granted in actions at law in the courts 
of the United States; . . . ” 

“(b) Time for Motion. A motion for a new trial shall 
be served not later than 10 days after the entry of the judg¬ 
ment, except that a motion for a new trial on the ground of 
newly discovered evidence may be made after the expira¬ 
tion of such period and before the expiration of the time 
for appeal, with leave of court obtained on notice and hear¬ 
ing and on a showing of due diligence. 

“(d) On Initiative of Court. Not later than 10 days after 
enjtry of judgment the court of its own initiative may order 
a new trial for anv reason for which it might have granted 
a new trial on motion of a party, and in the order shall 
specify the grounds therefor. ” 

STATEMENT OF POINTS RELIED ON ON APPEAL. 

(Appellant’s App. 21-22) 

1. The Court erred in denying defendant’s request for 
instructions No. 2. 

2. The Court erred in denying defendant’s request for 
instructions No. 3. 

3. The Court erred in denying defendant’s request for 
instructions No. 4. 

4. The Court erred in instructing the jury that they might 
find that the defendant was negligent in failing to look to 
the south after he had entered the intersection of Sixteenth 
and Irving Streets. 
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5. The Court erred in granting a new trial more than ten 
days after the date of the verdict, upon a ground not as¬ 
signed by the plaintiff. 

6. The Court erred in entering the judgment of January 
10,1941. 

7. The Court erred in awarding a new trial limited to the 
question of damages. 

SUMMARY OF THE ARGUMENT. 

1 . 

A defendant in an action for damages for injuries sus¬ 
tained by a passenger in one of two automobiles involved 
in a collision, is entitled to have the jury instructed that 
their verdict shall be for the defendant if they find that the 
fact that there were three persons on the front seat of the 
automobile in which the plaintiff was riding, prevented the 
driver from keeping a proper lookout and having proper 
control and if they further find that the plaintiff was negli¬ 
gent in riding in the automobile under such circumstances, 
and that such negligence on her part caused or proximatelv 
contributed to the accident; and it is error to refuse such 
instruction. 

2 . 

It is a question for the jury whether a plaintiff is negli¬ 
gent in continuing to ride in an automobile which is being 
driven in a negligent manner; and it is error to refuse an 
instruction to the jury, requested by the defendant, that 
their verdict shall be for the defendant if they find that the 
driver of the automobile in which the plaintiff was riding 
was negligent and that his negligence caused or proximatelv 
contributed to the accident, and that the plaintiff was negli¬ 
gent in continuing to ride with him. 
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3. 

It is error to instruct the jury that the driver of an auto¬ 
mobile who has lawfully entered an intersection is under a 
continuing duty to keep a lookout for traffic over which he 
has the right of way. 


4. 

When a motion for a new trial is based upon the ground 
that it does not represent the correct and true verdict of 
the jury, the court is without power, more than ten days 
after the rendition of the verdict and entry of the judg¬ 
ment, to grant a new trial on the ground of the inadequacy 
of the verdict. 

5. 

The Federal Rules of Civil Procedure do not authorize 
new trials on the sole question of damages. 

6 . 

Assuming that the Federal Rules of Civil Procedure au¬ 
thorize the granting of new trials on the sole question of 
damages, nevertheless such procedure should not be fol¬ 
lowed when it would result in injustice. 
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ARGUMENT. 

1 . 

A defendant in an action for damages for injuries sustained 
by a passenger in one of two automobiles involved in a 
collision, is entitled to have the jury instructed that 
their verdict shall be for defendant if they find that the 
fact that there were three persons on the front seat of 
the automobile in which the plaintiff was riding, pre¬ 
vented the driver from keeping a proper lookout and 
having proper control, and if they further find that the 
plaintiff was negligent in riding in the automobile 
under such circumstances, and that such negligence on 
her part caused or proximately contributed to the acci¬ 
dent; and it is error to refuse such instruction. 

The defendant requested, and the court denied the follow¬ 
ing instruction to the jury: 

Defendant Freid’s Request for Instruction No. 2. 

“If you find from the evidence that there were three 
persons riding in the front seat of the automobile in 
which the plaintiffs were passengers; and if you fur¬ 
ther find that that fact prevented the driver of said 
automobile from keeping such a lookout and having 
such control of the automobile as was reasonably nec¬ 
essary for reasonably safe driving thereof; and if you 
further find that the plaintiffs were negligent in riding 
in the automobile under these circumstances, and that 
such negligence on their part caused or proximately 
contributed to the accident, then your verdict should be 
for the defendant Freid.” (Appellant’s App. 35) 

The plaintiff was riding in the back seat of the Taube 
automobile, and there were three persons in the front seat 
(Appellant’s App. 28). Under these circumstances the 
question of contributory negligence of the plaintiff is at 
least a jury question, and the defendant is entitled to an 
instruction accordingly. 

Hawthorne v. Gunn, 123 Cal. App. 452, 11 P. 2d 411 
(1932), 


12 


Washington, B. <& A. R. Co. v. State to use of IJall, 
136 Md. 103, 111 A. 164 (1920), 

Shapiro v. Union St. R. Co, 247 Mass. 100, 141 N. E. 
505 (1923), 

June v. Grand Trunk Western R. Co., 232 Mich. 449, 
205 N. TV. 181 (1925), 

Chicago, R. I. & G. Ry. Co. v. Wrnfzcl et ux., 214 S. 
IV. 710 (1919), 

Balle v. Smith. 81 Utah 179,17 P. 2d 224 (1932), 

Mitchell v. Raymond, 181 Wis. 591, 195 N. TV. 855 
(1923), 

1 Carlson v. P. F. Collier & Son Carp., 190 T\ ash. 301. 
67 P. 2d 842 (1937), 

Billingsly v. McCormick Transfer Co.. 58 N. D. 921, 
228 N. TV. 427 (1929), 

Broyles v. Haqerman, 116 TV. Va. 267, 180 S. E. 99 
(1935), 

Sheen v. Kubiac. 131 Oh. St. 52,1 N. E. 2d 943 (1936V 

Presley v. Scheneheck. 194 Ark. 1069, 110 S. TV. 2d 
5 (1937), 

Aynerican Asphalt Co. v. O y Rear. 41 S. TV. 2d 322 
(1931.), 

Moody 7 s Adm’r. v. Commonwealth . 265 Kv. 780. 97 
S. TV. 2d 816 (1936). 

2 . 

It Is a question for the jury whether a plaintiff is negligent 
in continuing to ride in an automobile which is being 
driven in a negligent manner; and it is error to refuse 
an instruction to the jury, requested by the defendant, 
that their verdict shall be for the defendant if they find 
that the driver of the automobile in which the plaintiff 
was riding was negligent and that his negligence 
i caused or proximately contributed to the accident, and 
that the plaintiff was negligent in continuing to ride 
with him. 

The defendant requested, and the court denied the fol¬ 
lowing instruction to the jury: 

Defendant Freid’s Request for Instruction No. 3. 

“If you find from the evidence that at and shortly 
before the time of the accident the driver of the auto- 
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mobile in which the plaintiffs were riding was driving 
the same in a negligent manner, that the defendant 
Catharine McGrath knew of such negligence and never¬ 
theless continued to ride therein, and if you further find 
that such negligence on the part of said driver caused 
or proximately contributed to the accident, and if you 
further find that such conduct on the part of the said 
Catharine McGrath was negligence, then the said Cath¬ 
arine McGrath was guilty of contributory negligence 
and your verdict should be for the defendant Freid in 
the case in which the said Catharine McGrath is plain¬ 
tiff.” (Appellant’s App. 36) 

A person riding in an automobile driven by another, is 
not absolved from all personal care for his own safety, but 
is under the duty of exercising reasonable or ordinary care 
to avoid injury,—that is, such care as an ordinarily prudent 
person would exercise under like circumstances. 

Wicker et ai. v. Scott et al., C. C. A. 6th, 29 F. (2d) 
807, 

Curry v. Riggles, 302 Pa. 156, 

Frederick & B . Transp. Co. v. Mum ford, 154 Md. 8, 
139 Atl. 541, 

Moore v. Jansen & Schaefer, 265 Ill. App. 459, 

Alperdt v. Paige, 292 Pa. 1,140 Atl. 555. 

3. 

It is error to instruct the jury that the driver of an auto¬ 
mobile who has lawfully entered an intersection is 
under a continuing duty to keep a lookout for traffic 
over which he has the right of way. 

The defendant testified (Appellant’s App. 33-34) that 
when he got to the intersection he slowed down to about five 
or six miles an hour and put the car in second; that he 
looked up and down before he crossed Sixteenth Street and 
was able to see a half or two-thirds of a block down; that 
when he looked south on Sixteenth Street he saw the Taube 
car at least 150 feet away; and that when he was a little 
more than half way across the street the Taube car, which 
seemed to him to be going pretty fast at that time, hit the 
front end of his car. 
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In the course of his charge to the jury, the trial Justice 
said: 


“In taking up the case of Mr. Freid himself, his testi¬ 
mony was the when he approached and had gotten far 
enough along on Irving Street to be able to look down, 
he looked and saw this car 150 feet away, and then he 
started up and he never looked again in that direction 
until the collision occurred. Now, the regulation in 28 
(a), is that a person shall keep his car under control, 
and slow down as he approaches an intersection, so as 
i to avoid a collision. While a person on the right, or the 
one who enters the intersection first, has the right-of- 
way, and while he has the right to assume that everyone 
else knows the regulation and will obey it, still when 
he sees that the other person is not going to yeild the 
right-of-way to him, then it is his duty to exercise rea¬ 
sonable care to avoid the accident. You can not shut 
vour eves to the fact that there mav be danger from a 
car approaching. It was for him, when he saw that 
other car coming, even though he had the right-of-way 
—for Mr. Fried to exercise reasonable care to avoid a 
collision, and it is for vou to sav that when he failed to 
look in that direction, after he saw the car coming, and 
; after he took the right-of-way, whether or not he exer¬ 
cised reasonable care.” (Appellant’s App. 41-42) 

The defendant objected to this portion of the instruction 
(Appellant’s App. 45). 

Under Section 28 (a) of the Traffic Regulations, when 
two vehicles enter an intersection at the same time, the 
driver of the vehicle on the right has the right of way (Ap¬ 
pellant’s App. 5, 40). The defendant testified that he 
reached the intersection first. At that time the Taube auto¬ 
mobile was 150 feet away. We submit that under those 
circumstances the defendant had a right to proceed through 
the intersection, and was not obliged to keep in view the 
Taube car, the driver of which was, of course, as well able 
to see the Freid car, as Freid was to see the Taube car. 

The law should not expect the impossible. A person can¬ 
not look in all directions at once. After Freid entered the 
intersection, it was his duty to look to his right and to watch 
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out for traffic which had the right of way over him, and he 
was under no obligation to continue to observe the Taube 
car. 

4 . 

When a motion for a new trial is based upon the ground 
that it does not represent the correct and true verdict 
of the-jury, the court is without power, more than ten 
days after the rendition of the verdict and entry of the 
judgment, to grant a new trial on the ground of the in¬ 
adequacy of the verdict. 

After the verdict and judgment rendered upon the first 
trial of this case on April 23, 1940 (Appellant’s App. 7), 
the plaintiff, within the ten days prescribed by F. R. C. P. 
59 (b), on April 30, filed a motion to correct the record and 
to enter what she termed the correct and true verdict of the 
jury. This was not a motion for a new trial. It was sup¬ 
ported by affidavits of certain jurors intended to show that 
the verdict as rendered did not represent the true verdict 
of the jury (Appellant’s App. 8-13). The defendant moved 
to strike these affidavits (Appellant’s App. 13). A hearing 
was had on this motion in open coult on May 3, 1940, and 
in support of the motion and over tne objection of the de¬ 
fendant, the testimony of certain of the jurors was taken in 
open court (Transcript of Record, 287-331; Appellant’s 
App. 13-17). 

Thereafter, and still within the ten-day period, the plain¬ 
tiff on May 3, 1940 amended her motion so as to request a 
new trial in the alternative in the event that the court should 
overrule the motion to correct the record (Appellant’s App. 
18). This request for a new trial in the alternative was 
not based on the inadequacy of the verdict, but was based 
on the theory that the verdict did not represent the true 
verdict of the jury. This is apparent from the fact that 
in her memorandum in support of the motion she relied 
upon the affidavits of the jurors which had been filed with 
the original motion, which, as stated, were intended to show 
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that the verdict as returned did not represent the true ver¬ 
dict of the jury. 

Thereafter, and long after the expiration of the ten-day 
period, the plaintiff on June 20 filed a further amendment to 
her motion for new trial and requested a new trial only on 
the question of damages. This amendment again relied on 
the affidavits of the jurors to the effect that the verdict did 
not represent their true verdict (Appellant’s App. 19). 

On the same day, namely June 20,1940, the court granted 
the defendant’s motion to strike out the affidavits, and of 
its own motion, struck out the testimony of the jurors taken 
in open court, and of its own motion granted a new trial on 
the question of damages upon the ground that the damages 
were inadequate (Appellant’s App. 19-20). 

It will thus appear that the alleged inadequacy of dam¬ 
ages was not raised in the plaintiff’s motion, either as orig¬ 
inally filed (Appellant’s App. 7-8) or as twice amended 
(Appellant’s App. 18, 19), but was a ground which the 
court of its own motion used as the basis for the granting 
of a new trial. This was beyond the power of the court, 
by virtue of the express provision of F.R.C.P. 59 (d) that 
the court of its own initiative may order a new trial for 
any reason for which it might have granted a new trial on 
motion of a party, not later than ten days after the entry 
of judgment. The previous motions of the plaintiff were 
based solely on the ground that the verdict had not been cor- 
reptly returned. The question of adequacy of the verdict 
was not raised by the plaintiff, and the defendant never had 
an opportunity to argue the question of the adequacy or 
inadequacy of the damages either orally or in writing. 

This point was considered and decided in accordance with 
the defendant’s contention by the Circuit Court of Appeals 
for the Tenth Circuit in MarshalVs U. S. Auto Supply, Inc. 
v. Cash man. 111 Fed. (2d) 140, 3 Fed. Rules Serv. 586. In 
that case there was a verdict for the defendant and judg¬ 
ment was entered thereon. On the tenth day thereafter 
the plaintiff served a motion for a new trial on the grounds 
of newly discovered evidence, mistake and prejudice on the 
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part of the jurors, error in instructions to the jury and 
false testimony offered by the defendant. The motion 
came on for hearing about ninety days thereafter, and at 
the hearing the plaintiff filed an affidavit in support of his 
motion. The trial court sustained the motion and granted 
a new trial on all of the grounds relied upon, and on the 
further ground that the court was not satisfied with the 
verdict. 

The case was tried a second time and there was a verdict 
for the plaintiff, upon which judgment was entered, and 
appeal taken therefrom. The Court of Appeals held that 
the action of the trial court in granting a new trial upon 
the grounds assigned therefor by the plaintiff was an abuse 
of discretion, and then considered the question of whether 
the action of the trial court in granting a new trial on the 
ground assigned by the court of its own motion, namely, 
that it was not satisfied with the verdict, could be sus¬ 
tained. In holding that it could not, and in reversing the 
judgment entered on the verdict rendered on the second 
trial, the Court of Appeals said: 

“Stress is laid upon the point that a new trial was 
granted on the additional ground that the court was 
not satisfied with the verdict. But that was wholly 
ineffective for in that respect the court acted on its 
own initiative, and Rule 59d, supra, limits the time 
within which a court may order a new trial on its own 
initiative to ten days from the entry of the judgment. 
That time had long since expired, and the seasonable 
serving of the motion did not operate to extend the 
time within which the court could act on its own ini¬ 
tiative. It follows that at the time the order was en¬ 
tered the court was without power to order a new trial 
otherwise than on the motion.” 

To the same effect is the decision of the District Court 
for the Eastern District of Tennessee in Johnson <& GoiUd 
v. Joseph Schlitz Brewing Company, 33 Fed. Supp. 173, 3 
Fed. Rules Serv. 101, in which the court held that after the 
expiration of the ten-day period fixed by Federal Rule of 
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Civil Procedure 59 (d), it could not grant a new trial on a 
ground not assigned in support of such motion. 

i See also Seymour v. Hawkins, decided by the District 
Court of the United States for the District of Columbia, 69 
W. L. R. 750, 5 Fed. Rules Serv. 59a. 62, Case 1. 

5 . 

The Federal Rules of Civil Procedure do not authorize new 
trials on the sole question of damages. 

i At common law there was no practice of setting aside 
a verdict in part. 

Gasoline Products Company v. Charnplin Refining 
Co., 283 U. S. 494, 497. 

Federal Rule of Civil Procedure 59 (a) provides that a 
new trial may be granted on all or part of the issues. The 
word “issues” as used in this part of the rule does not ap¬ 
ply to the question of damages only. An issue of fact in 
litigation is a question either of fact or law upon which the 
plaintiff proceeds by his action and which the defendant 
controverts by his pleadings, which, if decided in favor of 
the plaintiff will in itself give a right to relief, and if de¬ 
cided in favor of the defendant will be a defense. 

Vaughan v. Morrison, 55 X. H. 580, 590, 

Martin v. Columbus, 101 Ohio St. 1, 9, 127 N. E. 411, 
413, 

Howell v. Dering , (1915) 1 K. B. 54, 62. 

The amount of damages is not either a foundation of a 
plaintiff’s right or a matter of defense. 

The word “issues” as used in F. R. C. P. 59 (a) does not 
permit of a separation of the question of liability from the 
question of damages. There was but one issue in this case, 
namely, was the defendant liable, and if so, for how much. 
The questions of liability and amount of liability are so 
closely interwoven that they cannot be said to have been 
separate issues. 
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We concede that under the decision of the Supreme Court 
in Gasoline Products Company v. Champlin Refining Co., 
283 U. S’. 494, the Supreme Court had the power to make a 
rule authorizing a new trial on the question of damages 
only, but it has not done so. 

6 . 

Assuming that the Federal Rules of Civil Procedure author¬ 
ize the granting of new trials on the sole question of 
damages, nevertheless such procedure should not be 
followed when it would result in injustice. 

Assuming that the Federal Rules of Civil Procedure au¬ 
thorize the granting of a new trial on the sole question of 
damages, nevertheless its action in so doing is subject to 
appellate review, and will be reversed if injustice has re¬ 
sulted therefrom. 

Gasoline Products Company v. Champlin Refining 
Company, 283 U. S. 494, 

Schuerholz v. Roach, 58 F. (2d) 32, 34, 

Simmons v. Fish, 210 Mass. 563, 572, 97 N. E. 102. 

The first verdict was $425. The trial court undertook 
to grant a new trial on the ground of its inadequacy and 
presumably found that it was grossly inadequate. 

McDermott v. Chicago & N. W. R. Co., 85 Wis. 102, 
55 N. W. 179. 

Boggess v. Metropolitan Street R. Co., 118 Mo. 328, 
23 S. W. 159, 24 S. W. 210. 

Berry v. Lake Erie & W. R. Co., 72 F 488. 

Doody v. B. & M. Railroad, 77 N. II. 161, 89 Atl. 487. 

The amount of the verdict at the second trial was $2,100, 
approximately five times as much as that of the first verdict. 

The jury room can not be entered in order to ascertain 
what has transpired there, but it is frequently possible to 
determine with some approximation to accuracy what went 
on there from the result produced. 

Simmons v. Fish, 210 Mass. 563, 97 N. E. 102. 
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“Where from the inadequacy of the damages 
awarded, in view of the evidence on the subject and the 
conflict of the evidence upon the question of liability, or 
from other circumstances, the plain inference may be 
drawn that the verdict is the result of a compromise, 
the error taints the entire verdict, and a new trial 
should be ordered upon all issues.” 

Parizo v. Wilson, 101 Vt. 514, 144 A. 856. 

It is most unjust to the defendant to hold him bound on 
the question of liability when it is obvious his liability has 
never been actually determined by either jury. It is plain 
that the first verdict was a compromise verdict. The issue 
of liability was contested at the trial. If the jury had be¬ 
lieved that liability was established, the verdict would have 
been in excess of $425, and even in excess of double that 
amount, which, according to the plaintiff’s contention, is 
what the jury intended to return. 

The actions of the District Court in setting aside the first 
verdict on the ground of its inadequacy, and in denying the 
defendant’s motion to set aside the second verdict on the 
grounds of its excessiveness, is a determinationn that the 
first verdict was grossly inadequate, and indicates ines¬ 
capably that there was no real determination of the ques¬ 
tion of liability by the first jury, but “a compromise of the 
controversy at the expense of both litigants.” 

In the case of Simmons v. Fish, 210 Mass. 563, 97 N. E. 
102, on a similar state of facts, the Court said (pp. 571- 
572): 


“It is inconceivable that any jury, having agreed 
upon the issue of liability, should have reached such a 
determination as to damages. They had no right to 
consider the subject of damages until they had settled 
the liability in favor of the plaintiff. The verdict itself 
is almost conclusive demonstration that it was the re¬ 
sult, not of justifiable concession of views, but of im¬ 
proper compromise of the vital principles which should 
, have controlled the decision. The inference is irresis¬ 
tible that it could have been reached only by certain of 
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the panel conceding their conscientious belief that the 
defendant ought to prevail upon the merits in order 
that a decision might be reached. It is possible that a 
trial judge might let such a verdict stand, for various 
reasons; as, for instance, if on the whole it should ap¬ 
pear to him that a verdict for the defendant ought not 
to have been set aside. But it would be a gross injus¬ 
tice to set aside such a verdict as to damages alone 
against the protest of a defendant, and force him to a 
new trial with the issue of liabilitv closed against him, 
when it appears obvious that no jury had ever decided 
that issue against him on justifiable grounds. Although 
the decision of a motion for a new trial rests within the 
discretion of the trial court . . . it is a sound judicial, 
and not an arbitrary, discretion which must be exer¬ 
cised. A failure in this regard is subject to revision.” 

Simmons v. Fish , 210 Mass. 563, 571-572, 97 N. E. 102. 
quoted with approval in Scliuerholz v. Roach, 58 F. 
(2d) 32, 34, 97 N. E. 102. 

“It [the verdict] must have been so [grossly unjust 
and inadequate] regarded by the very jurors who ren¬ 
dered the verdict, and it can give rise only to the in¬ 
ference that it did not represent a fair estimate of the 
plaintiff’s loss, but merely a difference of opinion 
among the jurors as to the defendant’s liability and a 
compromise of the controversy at the expense of both 
litigants. Such a finding ought not to stand. It ought 
to be set aside not only as to damages, but as to lia¬ 
bility, for it speaks with no greater authority on the 
one subject than on the other.” 

Scliuerholz v. Roach , 58 F. (2d) 32, 33. 

“The conclusion is inescapable that some of the 
jurors surrendered their convictions upon the issue of 
negligence while others surrendered theirs upon the 
issue of reasonably adequate damages in order to reach 
a verdict, and that the verdict did not represent the 
conscientious conviction of the entire jury upon either 
issue. It is well settled that such a verdict cannot be 
divided into good and bad. It cannot be sanctioned 
in respect to the issue of negligence and set aside as to 
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that of damages with a new trial limited to the latter 

1 Question. To do so would be a serious injustice to the 
defendant.” 

Bass v. Dehner, 21 F. Supp. 567, 568, 


citing the following cases, each of which fullv sustains the 
foregoing statement: 


Donnatm v. Union Hardware d Metal Co 38 Cal 
y App. 8,175 P. 26,177 P. 845; 

Southern Pac. Co. v. Gastelum. 36 Ariz. 106 283 P 
/19 ; 

Miinden v. Johnson, 102 W. Va. 436, 135 S. E. S32- 
Murray v. Krcnz, 94 Conn. 503, 109 A. 859; 

Sat/Cffh V. Davis, 46 R. I. 375, 128 A. 573; 

Suss man v Yellow Taxicab Co., 7 N. j. Misc. 325 
145 A. 4<0. ’ 

! £ ^beles, 114 X. J. L. 510,177 A. 666; 

Ba ** v - rM ' ner , C. X. M. (1937) 21 F. Supp. 567, 


The practice of granting new trials on the question of 
damages only is not to be commended. 

Bass v. D ehner, 21 F. Supp. 567, 568. 

A new trial on the question of damages alone should not 
be granted unless the defendant is liable for some amount 
without question and the question of damages is not so 
closely interwoven with the question of liability that a trial 

on the question of damages alone mav be had without in¬ 
justice. 

Gasoline Products Co. v. Ckamplin Refining Co., 283 
u. S. 494. 

Norfolk S. R. Co. v. Ferebee , 238 U. S. 269. 

In this case the plaintiff moved for a new trial only on 
the question of damages (Appellant’s App. 15). This is 
not the correct procedure. The plaintiff may not move 
for a new trial only. A verdict can not be divided. If 
granted, the entire verdict is set aside. The new trial may 
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be restricted in a proper case, but this can be done only 
after the verdict has been set aside. The plaintiff may 
not by his motion deprive the court of an opportunity to 
set aside the verdict as a whole, and when lie attempts to do 
so and the motion is granted the verdict is not set aside. 

Simmons v. Fish , 210 Mass. 563, 572, 97 X. E. 102.. 

Donnatin v. Union Hardware & Metal Co., 38 Calif. 
App. 8, 12, 175 P. 26. 

Murray v. Krenz, 94 Conn. 503, 109 A. 859. 

Nathan v. Charlotte Street Ry. Co., 118 X. C. 1006, 
24 S. E. 511. 

CONCLUSION. 

It is respectfully submitted: 

1. The judgment on the verdict rendered at the second 
trial should be reversed and set aside. 

2. Either the judgment on the verdict rendered at the first 
trial should be allowed to stand, or a new trial should be 
granted as to all of the case. 

Morris Simon, 

Lawrence Koenigsberger, 
Eugene Young, 

Attorneys for Appellant, 

1426 H Street, N. W. 
Washington, D. C. 


Since this brief was written the United States Circuit Court of Appeals for 
the Eighth Circuit, on Xovember 17, 1941, in Mutual Benefit Health <0 Accident 
Association v. Thomas , 5 Fed. Rules Serv. 59a.317-l, Case 1, said: 

“If it should be conceded that the jury failed properly to respond to the 
question of damages, that part of its verdict could not be set aside unless it were 
certain that the error which resulted in inadequate damage did not affect the 
other issues. Even if the question involved were the right of the court to grant 
p new trial as to damages alone, that should not be done where there is ground 
for a strong suspicion that the jury awarded the inadequate damages to plaintiff 
as a result of a compromise involving the question of liability. Simmons v. Fish , 
210 Mass. 563, 97 X. E. 102; Doody v. Boston etc. Co., 77 X. II. 161, 89 Atl. 487. 
Thus, in Moulton v. Langley, 81 X. II. 138, 124 Atl. 70, the court said: 

‘The misconduct of a jury in returning a verdict for an unreasonably 
small sum, in disregard of the evidence and of the instructions of the court, 
is presumed to extend to the issue of liability in the absence of satisfactory 
evidence of facts occurring at the trial from which it can be found that it 
was due to other causes Y* 
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APPENDIX 

i. 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 
DESIGNATED BY APPELLANT. 

1 Complaint. 

The plaintiff, Catharine McGrath, sues the defendant, 
David A Freid, for that and before the happening of the 
grievances hereinafter set forth the said defendant owned, 
maintained and operated in the District of Columbia a cer¬ 
tain automobile, and for that on, to wit, the 13th day of May, 
1938, the plaintiff, while herself in the exercise of reason¬ 
able care and prudence, was a passenger in a certain auto¬ 
mobile proceeding in a northerly direction on 16th Street, 
Northwest, at or near its intersection with Irving Street, 
Northwest, all in the District of Columbia, and for that on 
the day and year aforesaid the said defendant was operat¬ 
ing or propelling his said automobile in a westerly direc¬ 
tion along Irving Street, Northwest, at or near its intersec¬ 
tion with Sixteenth Street, Northwest, all in the District of 
Columbia; and the plaintiff says that it then and there be¬ 
came and was the duty of the said defendant to exercise 
reasonable care and prudence in the operation of said auto¬ 
mobile as aforesaid so as to avoid colliding with other ve¬ 
hicles in and upon the streets and highways of the District 
of Columbia, including the automobile in which the plain¬ 
tiff was riding, yet notwithstanding his duty in the prem¬ 
ises, the said defendant did not exercise reasonable care and 
prudence in the operation of said automobile, but negli¬ 
gently and carelessly managed and operated the same, in 
this, that the defendant, while proceeding in a westerly 
direction on Irving Street, Northwest, at or near its 

2 intersection with Sixteenth Street, Northwest, in 
the District of Columbia, negligently and carelessly 

operated or propelled said automobile at an excessive rate 
of speed, and negligently and carelessly failed and omitted 
to keep a proper lookout, and negligently and carelessly 
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failed and omitted to give or sound timely notice or 
warning of the approach of said automobile, and negli¬ 
gently and carelessly failed to keep the said automobile 
under proper control, and negligently and carelessly failed 
and omitted to stop or slow down the speed of said auto¬ 
mobile and thereby avoid a collision with the automobile in 
which the plaintiff was riding, when said defendant saw or 
by the exercise of reasonable care and prudence could have 
seen said automobile in which plaintiff was riding in a posi¬ 
tion of peril in time to have avoided the said collision, 
wherebv and bv reason whereof, on the dav and vear afore- 
said, and while the plaintiff was a passenger in a certain 
automobile proceeding in a northerly direction on Sixteenth 
Street, Northwest, at or near its intersection with Irving 
Street, Northwest, all in the District of Columbia, and her¬ 
self in the exercise of reasonable care and prudence, and 
when the automobile in which the plaintiff was riding had 
just passed the center of the intersection of Sixteenth and 
Irving Streets, Northwest, in said District, the said auto¬ 
mobile being operated by the defendant was negligently 
and carelessly caused to run into, strike and collide with the 
said automobile in which the plaintiff was riding with great 
for6e and violence, by reason whereof the plaintiff, while 
an occupant of said automobile aforesaid, was violently 
hurled in said automobile, and she sustained severe and 
painful injuries, severe cuts and bruises in and about the 
head, face, body and limbs, and that plaintiff sustained a 
severe fracture of the left clavicle, in which there was and 
still is a considerable deformitv and over-riding of frag- 
ments, and that plaintiff also received a severe shock to her 
nervous system has been permanently impaired, and that 
plaintiff was otherwise rendered sick, sore, lame and dis¬ 
ordered, all of which has caused the plaintiff to suffer, and 
she will continue to suffer great physical pain and mental 
anguish, and that plaintiff has been permanently deformed. 
And further by reason of the injuries aforesaid, the plain¬ 
tiff has been required to lose a considerable length of time 
from her usual employment by which she earns her 
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3 livelihood and that plaintiff will be required, in the 
future, to lose considerable time from such usual em¬ 
ployment and that plaintiff, further, was compelled to 
lay out and expend large sums of money for medi¬ 
cines, medical and surgical and nursing attention in and 
about an endeavor to be healed and cured of her injuries 
aforesaid, and plaintiff in the future will be compelled to 
lay out and expend from time to time money for such pur¬ 
poses, all to the plaintiff’s damage in the sum of Ten Thou¬ 
sand Dollars ($10,000.00). 

WHEREFORE, the plaintiff brings this action and 
claims damages in the sum of Ten Thousand Dollars 
($10,000.00), besides costs. 

WADE H. MITCHELL 
Attorney for Plaintiff 

WADE H MITCHELL, 

Attorney for Plaintiff, 

Woodward Building, 

NAtional 4119 

4 Endorsed: Filed Jun 25 1939 Charles E. Stew¬ 
art, Clerk. 

Answer. 

Comes now David A. Freid, defendant in the above-en¬ 
titled cause, by his attorneys, and, for plea to the declara¬ 
tion in said cause filed, avers that at the time and place in 
said declaration set forth he did exercise reasonable care 
and prudence in the operation of said automobile, denies 
that he operated the same negligently or carelessly, denies 
that he operated or propelled said automobile at an exces¬ 
sive rate of speed, avers that he did keep a proper lookout, 
denies that he negligently or carelessly failed or omitted to 
give timely notice or warning of the approach of said auto¬ 
mobile, avers that he kept said automobile under proper 
control, denies that he negligently or carelessly failed or 
omitted to stop or slow down the speed of said automobile, 
and denies that he saw, or by the exercise of reasonable care 
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or prudence could have seen the automobile in which the 
plaintiff was riding in a position of peril in time to have 
avoided said collision, denies that he was in any respect 
negligent, and denies that said collision was the result of 
any negligence on his part; he avers that said collision was 
chused solely by tbe negligence of the driver of the automo¬ 
bile in which the plaintiff was riding, in that said driver 
drove said automobile at a fast, excessive and unlawful 
rate of speed, and at a rate of speed in excess of 22 miles 
per hour, in violation of the following Traffic Regulation 
then and there in force in the District of Columbia, to wit, 
Article VI, Section 22 (c), as follows: 

“The speed of any vehicle on any street, highway, or 
bridge in the District of Columbia shall not exceed 22 miles 
per hour, except as hereinafter specifically provided, or as 
may otherwise be indicated by official signs:.” 

5 and in that said driver failed to accord to the defen- 

i dant the right of way to which the defendant was 
then and there entitled by virtue of the provisions of Ar¬ 
ticle VI, Section 2S (a) as follows: 

“A vehicle approaching an intersection shall slow down 
and be kept under such control as to avoid colliding with 
pedestrians or vehicles. 

“The driver of a vehicle approaching an intersection 
shall yield the right-of-way to a vehicle which has entered 
the intersection. When two vehicles enter an intersection 
at the same time, the driver of the vehicle on the left shall 
yield to the driver on the right/’ 

and in that the driver of said automobile in which the plain¬ 
tiff was riding proceeded in a reckless, careless and negli¬ 
gent manner without keeping a proper lookout, and with¬ 
out keeping said automobile under proper control. 

SIMON, KOENIGSBERGER & YOUNG, 
Attorneys for Defendant. 

1426 H Street, Northwest, 
Washington, D. C. 

• • • • • * • * • 
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6 Endorsed: Filed Feb 7 1940 Charles E. Stewart, 

Clerk. 

Pretrial Proceedings 

Statement of Nature of Case: 

Four suits, two by each plaintiff against owners of two 
automobiles involved in a collision at 16th & Irving Sts. 
N. W. Plaintiffs claim that while passengers in an auto¬ 
mobile owned by defendant Taube proceeding north on 16tli 
St., collision occurred with result of said car being struck 
by an automobile operated by defendant Fried, in a west¬ 
erly direction on Irving St. Plaintiff claims the defendants 
were joint tortfeasors, and in addition to alleging general 
acts of negligence, rely on violation of police regulations. 
The owner of each automobile claims negligence which 
caused the accident was that of the driver of the other auto¬ 
mobile, general acts of negligence and violations of traffic 
regulations being claimed. 

Permanent injuries claimed by each plaintiff consisting 
of disfigurement in neighborhood of clavicle; also nervous 
shock; and as to plaintiff Catherine C. McGrath, a perma¬ 
nent scar on neck. 

Stipulations: By agreement of counsel for the respec¬ 
tive parties, present in Court, it is ordered that the subse¬ 
quent course of this action shall be governed by the follow¬ 
ing stipulations, unless modified by the Court to prevent 
manifest injustice: 

Upon consent of parties, all of the cases, being Law Nos. 
90260, 90261, 90262, and 90263, are consolidated for trial. 

Plaintiffs are given permission to amend declaration 
within two days so as to include specific allegations of vio¬ 
lations of traffic regulations. 

• •••••••#• 

Dated Februarv 7,1940 

BOLITHA J. LAWS 
Pretrial Justice. 

.#••••••*# 
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8 Endorsed: Filed Feb 17 1940 Charles E. Stew¬ 

art, Clerk. 

Amendment to Declaration 

The declaration of the plaintiff in the above entitled cause 
is hereby amended to include and add the following, to be 
inserted on page 2, line 12, immediately following the words 
*‘avoided the said collision 

And the defendant negligently violated certain traffic and 
motor vehicle regulations for the District of Columbia then 
and there in full force and effect, to-wit; Article II, Section 
3; Article II, Section 4 (a); Article VI, Section 21 (a); 
Article VI, Sections 22 (b) and 22(c); Article VI, Sections 
28 (a), and 28 (b). 

LEONARD A. BLOCK 
DORSEY K. OFFUTT, 

WADE H. MITCHELL, 
Attorneys for Plaintiff, 

; 613 Woodward Building, 

REpublic 1776. 

• ' • • * • • • • * • 

332 Endorsed: Filed Apr 23 1940 Charles E. Stew¬ 
art, Clerk. 

Verdict and Judgment 

This cause having come on for hearing on the 19th day 
of April, 1940, before the Court and a jury of good and 
lawful persons of this district, to wit: 

* i * • • * • • • # • 

who, after having been duly sworn to well and truly try 
the issues between Catherine McGrath, plaintiff and David 
A. Freid, defendant, and after this cause is heard and given 
to the jury in charge, they upon their oath say this 23rd 
day of April, 1940, that they find the issues aforesaid in 
favor of the plaintiff and that the money payable to her by 
the defendant by reason of the premises is the sum of 
$425.00. 
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Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of $425.00 together with costs. 

CHARLES E. STEWART, 
Clerk , 

By GRIFFIN T. GARNETT, JR. 
By direction of Assistant Clerk. 

JUSTICE ADKINS 

*•*•••**#* 

333 Endorsed: Filed Apr 30 1940 Charles E. Stew’- 
art, Clerk. 

Motion to Correct the Record and Enter the Correct and 

True Verdict of the Jury 

Now comes the plaintiff, by her attorneys and moves the 
Court to correct the record in the above entitled cause, and 
to enter the correct and true verdict of the jury and for 
reasons therefor, states as follows: 

1. That the above case was consolidated for trial with 
the cases of Catharine McGrath v. Nathaniel J. Taube, Law 
No. 90260, Helen Cusack v. Nathaniel J. Taube, Law No. 
90262, and Helen Cusack v. David A. Fried, Law No. 90263. 

2. That the jury, after due deliberation, arrived at a ver¬ 
dict of Eight Hundred Fifty Dollars ($850) in favor of the 
plaintiff, Catharine McGrath against both defendants, 
David A. Fried and Nathaniel J. Taube, but through in- 
advertance and mistake, the jury informed the Court that 
their verdict was in the sum of Four Hundred Twenty-Five 
Dollars ($425) in favor of the plaintiff against the defen¬ 
dant David A. Fried, and Four Hundred Twenty-Five Dol¬ 
lars ($425) in favor of the plaintiff against the defendant, 
Nathaniel J. Taube, in the case Law No. 90260. 

3. That it was the intention of the jury and the true 
verdict of them that the amount of their finding should be 
in favor of the plaintiff against both defendants, Nathaniel 
J. Taube and David A. Fried, who are joint tort-feasors. 
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4. There are attached hereto true copies of affidavits of 
jurors, the originals of which are filed in the case of Cath¬ 
arine McGrath v. Nathaniel J. Taube, Law No. 90260. 

DORSEY K. OFFUTT, 
LEONARD BLOCK, 

WADE MITCHELL, 

Attorneys for Plaintiff , 

I Woodward Building, 

Washington, D. C. 

• , • * # # * * * * • 

334 Endorsed: Filed Apr 30 1940 Charles E. Stew¬ 
art, Clerk. 


Affidavit 

District of Columbia, ss: 

Samuel F. Felker, being first duly sworn on oath accord¬ 
ing to law, deposes and says: That he was the foreman of 
the jury in the cases of Catharine McGrath v. Nathaniel J. 
Taube, Catharine McGrath v. David A. Fried, Helen Cusack 
v. Nathaniel J. Taube and Helen Cusack v. David A. Fried, 
Law Nos. 90260, 1, 2, and 3, respectively, and that he fol¬ 
lowed the testimony and evidence therein closely, and to 
the best of his ability; that he, and to his knowledge and be¬ 
lief, the rest of the jurors deliberated the case fully in the 
jury room, and that after due deliberation and thought, he, 
and to the best of his knowledge and belief, the rest of the 
jury, decided upon a verdict in favor of the plaintiff, Cath¬ 
arine McGrath in the sum of Eight Hundred Fifty Dollars 
($850), and a verdict in favor of the plaintiff, Helen Cusack 
in the sum of Seven Hundred Fifty Dollars ($750); that it 
was his understanding, and to his knowledge and belief, the 
understanding of the rest of the jurors, that the Court had 
instructed them that they had to find against each defendant 
in the same amount, and for that reason, the jury returned 
a verdict in favor of Catharine McGrath v. Nathaniel J. 
Taube in the sum of $425.00, and a verdict in favor of Cath- 
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arine McGrath v. David A. Fried in the sum of $425.00, and 
also returned a verdict in favor of Helen Cusack v. Nathan¬ 
iel J. Taube, in the sum of $375.00, and in favor of Helen 
Cusack v. David A. Fried, in the sum of $375.00; that it was 
not the intention of the jury, nor was it their true verdict 
that the total verdict for the plaintiff Catharine McGrath 
should be in the sum of $425.00 only, against both defen¬ 
dants, Nathaniel J. Taube and David A. Fried; and it was 
also not the intention, nor the true verdict of the jury, that 
the total verdict for the plaintiff, Helen Cusack, should be 
in the sum of $375.00, only against both defendants, 

335 Nathaniel J. Taube and David A. Fried. 

SAMUEL F. FELKER 

Subscribed and sworn to before me this 30 day of April, 
1940. 

CHARLES E. STEWART, 
Clerk 

By JOHN 0 BOWEN 
Asst. Clerk 
Notary Public, D. C. 

336 Endorsed: Filed Apr 30 1940 Charles E. Stew¬ 
art, Clerk. 

Affidavit 

District of Columbia, ss : 

I, Frithjof G. Krog, being first duly sworn on oath ac¬ 
cording to law, depose and say: That I was a member of 
the jury which considered and returned verdicts in the 
above entitled cases in the court of Mr. Justice Adkins on 
Tuesday, April 23, 1940. It was my intention, as well as 
the intention of the other jurors, in accordance with my 
understanding of the Court, to return a verdict which would 
give the plaintiff, Helen Cusack a total of Seven Hundred 
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Fifty Dollars ($750.00), by assessing; Three Hundred Sev¬ 
enty-Five Dollars ($375.00) against defendants, Taube and 
Fried, respectively, and a total verdict of Eight Hundred 
Fifty Dollars ($850.00), to the plaintiff, Catharine McGrath, 
by assessing damages of Four Hundred Twenty-Five Dol¬ 
lars ($425.00), against the defendants, Taube and Fried, 
thereby making a total sum in damages for both plaintiffs 
against both defendants in the amount of Sixteen Hundred 
Dollars ($1,600.00). This, T understood, was the verdict 
which we returned, and it was our intention while we were 
in the juryroom and when we returned the verdict in the 
courtroom. 

FRITHJOF G. KROG 

Subscribed and sworn to before me this 30 day of April, 
1940. 

CHARLES E. STEWART, 
Clerk 

i JOHN 0. BOWEN 

Notary Public, D. C. 

337 Endorsed: Filed Apr 30 1940 Charles E. Stew¬ 
art, Clerk 

A ffidavit 

District of Columbia, ss: 

I, Ernest L. Lynerd, being first duly sworn on oath ac¬ 
cording to law, depose and say: That I was a member of 
the jury which considered and returned verdicts in the 
above entitled cases in the court of Mr. Justice Adkins on 
Tuesday, April 22, 1940. It was my intention, as well as 
the intention of the other jurors, in accordance with my 
understanding of the Court, to return a verdict which would 
give the plaintiff, Helen Cusack a total of Seven Hundred 
Fifty Dollars ($750.00), by assessing Three Hundred Sev- 
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enty-Five Dollars ($375.00) against defendants, Taube and 
Fried, respectively, and a total verdict of Eight Hundred 
Fifty Dollars ($850.00), to the plaintiff, Catherine McGrath, 
by assessing damages of Four Hundred Twenty-Five 
Dollars ($425.00), against the defendants, Taube and Fried, 
thereby making a total sum in damages for both plaintiffs 
against both defendants in the amount of Sixteen Hundred 
Dollars ($1,600.00). This, I understood, was the effect of 
the verdict which we returned, and it was our intention 
while we were in the jury room and when we returned the 
verdict in the courtroom. 


ERNEST L LYNERD 

Subscribed and sworn to before me this 30 day of April, 
1940. 

CHARLES E. STEWART, 
Clerk 

By JOHN O. BOWEN, 

Asst. Clerk 

• •*#*•*#** 

338 Endorsed: Filed Apr 30 1940 Charles E. Stew¬ 
art, Clerk 

Affidavit 

District of Columbia, ss: 

I, Leonard L Creecy, being first duly sworn on oath ac¬ 
cording to law, depose and say: That I was a member of 
the jury which considered and returned verdicts in the 
above entitled cases in the court of Mr. Justice Adkins on 
Tuesday, April 23, 1940. It was my intention, as well as 
the intention of the other jurors, in accordance with my un¬ 
derstanding of the Court, to return a verdict which would 
give the plaintiff, Helen Cusack a total of Seven Hundred 
Fifty Dollars ($750.00), by assessing Three Hundred Sev¬ 
enty-Five Dollars ($375.00) against defendants, Taube and 
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Fried, respectively, and a total verdict of Eight Hundred 
Fifty Dollars ($850.00), to the plaintiff, Catherine Mc¬ 
Grath, by assessing damages of Four Hundred Twenty- 
Five Dollars ($425.00), against the defendants, Taube and 
Fried, thereby making a total sum in damages for both 
plaintiffs against both defendants in the amount of Sixteen 
Hundred Dollars ($1,600.00). This, I understood, was the 
effect of the verdict which we returned, and it was our in¬ 
tention while we were in the jury room and when we re¬ 
turned the verdict in the courtroom. 

LEONARD L CREECY 

Subscribed and sworn to before me this 20 day of April, 
1940. 

CHARLES E. STEWART, 
Clerk 

By JOHN O. BOWEN 
Asst. Clerk 

********** 

339 Endorsed: Filed Apr 30 1940 Charles E. Stew¬ 
art, Clerk. 

Points and Authorities in Support of Motion to Correct the 
Record and Enter the Correct and True Verdict of the 
Jury 

1. Federal Rules of Civil Procedure, Rule 60 (a). 

2. In support of this motion, plaintiff relies upon the 
affidavits of the jurors attached hereto. 

DORSEY K. OFFUTT, 
LEONARD BLOCK, 

WADE MITCHELL, 

Attorneys for Plaintiff, 

613 Woodward Building, 
i Washington, D. C. 

• ••••••*•• 
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342 Endorsed: Filed May 2 1940 Charles E. Stewart, 
Clerk 

Motion to Strike Affidavits. 

The defendant moves the Court to strike the affidavits 
filed in support of the motion for a new trial filed herein, 
and that the Court not consider said affidavits in connection 
with said motion. 

The ground of said motion is that said affidavits are not 
proper to be considered in connection with said motion. 

SIMON, KOENIGSBERGER & 
YOUNG, 

Attorneys for Defendant. 

LAWRENCE KOENIGSBERGER, 
1426 H Street, N. W., 

Washington, D. C. 

• #*#*•••*# 

287 Hearing on Motion to Strike Verdicts of Jury 

Washington, D. C., 
Thursday, May 2, 1940. 

288 Pursuant to notice theretofore given to all known 
interested parties, and designation theretofore made 

by the Assignment Commissioner, the above-entitled causes 
came on for hearing and trial at 3:30 o’clock p. m., Thurs¬ 
day, May 2, 1940, in the District Court of the United States 
for the District of Columbia, in the court house in the city 
of Washington, 

Before 

Honorable Jesse C. Adkins, Associate Justice of the Dis¬ 
trict Court of the United States for the District of Colum¬ 
bia, there being 
Present: 

Dorsey K. Offutt, Esquire, in behalf of the plaintiffs; 
Jacob N. Halper, Esquire, in behalf of the defendant 
Nathaniel J. Taube; and 
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Lawrence Koenigsberger, Esquire, in behalf of the defen¬ 
dant David A. Fried. 

Thereupon the following proceedings and transactions 
were had: 

Proceedings and Transactions 

The Court: Are there any other papers to be filed on be¬ 
half of the defendants? 

Mr. Koenigsberger: If your Honor please, I am filing 
papers as soon as Mr. Offutt accepts service. 

J am filing a motion to strike the affidavits of the jurors. 1 

The Court: Let me see the motion. Suppose you tell me 
the reason for the motion, Mr. Koenigsberger; you move to 
strike: I suppose you have the right to start the discussion. 

Mr. Koenigsberger: I think, unless your Honor feels 
otherwise, I feel it might be more logical in this case 
2S0 for Mr. Offutt to open the argument. 

The Court: I would say, if he cares to do it; I don’t 
know as I have the power to do it. 

I suppose your proposition is that they can not impeach 
the verdict. 

Mr. OffuttIf your Honor please, a juror just asked me 
if he should stav in here. 

The Court: Do you expect to call him as a witness? 

Mr. Offutt i 1 I mav. Thev are not all here. 

•> * 

The Court: If you expect to call him you had better have 
him excluded. 

Mr. Offutt: Your Honor knows as much about this as I 
do. 

The Court: I wouldn’t say that at all. I just had an op¬ 
portunity to make a brief examination at recess. 

(Thereupon a discussion was had 'which, at the direction 
of the Court, was not recorded and after which the follow¬ 
ing occurred:) 

The Court: Those are all your points at the present time? 

Mr. Offutt: 1 If your Honor please, may I present the 
testimony? 

i In the stenographic transcript the expression * ‘ verdict of the jury * ’ ap¬ 
pears instead of “affidavits of the jurors.” This was an error on the part 
of the reporter. 
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The Court: Let’s see if we understand them. What is 
your understanding? 

Mr. Offutt: 1 I understand that they had agreed upon a 
verdict which would award the plaintiff Cusack against 
both defendants, award her $750; and the plaintiff Mc¬ 
Grath was to be awarded $850, so that the total verdict 
would be $1600 against both defendants, as tliev under- 
stood. 

290 Mr. Koenigsberger i 1 That would be against each, 
under the law. 

Mr. Offutt: 1 Merely against. 

Mr. Koenigsberger ■} Against both would be the same 
under the law, as I see it. 

The Court: Well, go ahead with anything else you have. 

Mr. Offutt: There is a well-established rule that you can¬ 
not introduce parol evidence to change a written instru¬ 
ment, but suppose there was a deed, and the plaintiff said 
“That is not a deed; that is a mortgage”; the exception 
to the parol evidence rule is that they can, by evidence, show 
the true intent to show whether it is a deed or mortgage. 

Now, certainly this is a situation where your Honor wants 
to see that justice is done, and this is the type of case where 
a verdict of that type should be corrected, not impeaching 
the verdict; it is supporting the verdict, and if your Honor 
will let me call the jury and present testimony, your Honor 
will see that it is a unanimous verdict, twelve of these jurors 
agreeing and intending that this verdict should be $750 for 
Cusack and $850 for McGrath, $100 more for McGrath than 
for Cusack. 

If your Honor please, we only have a short time to look 
up the authorities, and if your Honor is in any doubt about 
it, will you permit us to file a brief on it ? I certainly think 
a thorough search would certainly reveal the trend of the 
law is to correct these injustices and not to brush aside 
the technicalities, but to see that the fair thing is done to 
parties litigant. 

1 As the result of an obvious error on the part of the reporter the names 
of Messrs. Koenigsberger and Offutt were transposed in the transeript. The 
matter printed above represents the recollection of counsel for the appellant 
as to what occurred. 
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Mr. Koenigsberger: Mr. Offutt is in favor of the jury 
system when it is in his favor, but not when it isn't. 

291 It is rather hard to tell what Mr. Offutt wants. Does 
he want a verdict for each plaintiff against each de¬ 
fendant ? 

The Court: Yes, in double the amount. 

********** 

292 The Court: Frankly, I don’t think 1 have any right 
to grant this motion. I think that is absolutely fixed 

by these verdicts. The only question is whether or not that 
is ground for a motion for a new trial. We haven’t such a 
motion. I don't know whether counsel is making it, or not. 

Mr. Koenigsberger: I am not arguing a motion for a 
new trial. 

The Court: I don’t know whether the time for a motion 
has gone by. 

Do you wish to make a motion for a new trial as well as 
a motion— 

Mr. Offutt 1 (interposing): Yes, your Honor, I wish to 
do that if your Honor will let me bring the jury in, and re¬ 
serve your decision on it until we can give you some briefs 
on it. 

********** 

293 Mr. Koenigsberger: For the sake of the record, 

let it be stated that we object to the entire procedure. 

The Court: If vou don’t want me to hear it on anv fur- 
• • 

ther evidence—Do you want me to hear it on this evidence? 

Mr. Koenigsberger: I don’t want your Honor to hear 
it on the affidavits, either. 

The Court: I overruled your motion to strike, and if you 
wish to continue I will continue with it, and also consider a 
motion for a new trial. 

Mr. Koenigsberger: I am not objecting on the ground 
of time of day, but I am objecting to the procedure, and I 
am also objecting to your Honor considering a motion for 

i As the result of an obvious error on the part of the reporter the names 
of Messrs. Koenigsberger and Offutt were transposed in the transcript. The 
matter printed above represents the recollection of counsel for the appellant 
as to what occurred. 



a new trial because no such motion has been filed. 
294 The Court: I think the Court can consider it. 

Mr. Koenigsberger: I stand on my rights, now, 
under the new rules, which say that the motion for a new 
trial must be in writing and served on me. 

The Court: I have in mind that the jurors are here— 
Mr. Koenigsberger (interposing): I am not objecting 
today any more than any other time. This time is as con¬ 
venient as anv. 

The Court: Then may we proceed with the understand¬ 
ing that he will file his motion for a new trial nunc pro tunc. 

Mr. Koenigsberger: I am not disposed to make any great 
point about that, but I do not concede it is proper to take 
anv evidence. 

The Court: Then we may consider it on the affidavits? 
Mr. Koenigsberger: No, I do not want your Honor to do 
that, either; I don’t want your Honor to read the affidavits. 
The Court: I will not decide it on the affidavits— 

Mr. Koenigsberger (interposing): And I object to it. 
#*###**•*• 

313 Mr. Offutt: I wonder if your Honor would permit 
to interline in this motion, as now pending, a motion 
for a new trial as it stands? 

314 The Court: Very well. 

Mr. Koenigsberger: I object, your Honor, because 
I am entitled to a written notice of a motion, and I am en¬ 
titled to a certain number of days in which to answer. 

331 The Court: 

All right, gentlemen, what do you want to do? You say 
you want to file briefs? 

Mr. Koenigsberger: I should like to. 

The Court: All right; then, you proceed to file your cor¬ 
rected motion within two days, and then you may file a 
brief, if you don’t want to say any more. 

Mr. Koenigsberger: No, sir. 
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340 Endorsed: Filed May 3 1940 Charles E. Stew¬ 
art, Clerk. 

Amendment Adding Motion for New Trial in the Alterna¬ 
tive to Motion to Correct the Record and Enter the 
Correct and True Verdict of the the Jury 

The plaintiff, by her attorneys, amends her Motion to 
correct the record and enter the correct and true verdict 
of the jury, filed herein, and moves the Court to grant a 
new trial in the above-entitled cause in the alternative, in 
event the Court over-rules the Motion to correct the record 
and enter the correct and true verdict of the jury, and for 
reason therefor refers to the reasons set out in the original 
Motion, and plaintiff further states that in the event the 
Court does not correct the record and enter the correct and 
true verdict of the jury, the plaintiff should have a new 
trial. 

DORSEY K. OFFUTT, 
LEONARD BLOCK, 

WADE MITCHELL, 

i Attorneys for Plaintiff , 

613 Woodward Building, 
i Washington, D. C. 


341 Endorsed: Filed May 3 1940 Charles E. Stewart, 
Clerk. 

Points and Authorities in Support of Motion 

Rule 59 (a) and (b) of the Federal Rules of Civil Pro¬ 
cedure. 

In support of Motion for new trial, plaintiff relies upon 
the affidavits of the jurors previously served upon counsel 
for defendant in conjunction with the Motion to correct the 
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record and enter the correct and true verdict of the jury, 
filed herein. 

DORSEY K. OFFUTT, 
LEONARD BLOCK, 

WADE MITCHELL, 

Attorneys for Plaintiff, 

613 Woodward Building, 
Washington, D. C. 

• •##•*##•# 

343 Further Amendment to Motion for New Trial 

The plaintiff further amends her motion for new trial 
and moves the Court to award a new trial only on the ques¬ 
tion of damages, and for grounds therefor states as follows: 

The affidavits and testimony of the jurors herein and the 
verdict of the jury establishes beyond any doubt that the 
jury has decided the question of liability in this case, and 
that the motion for new trial should be limited to a deter¬ 
mination by the jury of the amount of damages to be 
awarded to the plaintiff. 

DORSEY K. OFFUTT, 
Attorney for Plaintiff, 

613 Woodward Building, 

Let this be filed: REpublic 1776. 

ADKINS 

Justice. 

• ##•••••#* 

344 Endorsed: Filed Jun 20 1940 Charles E. Stewart, 
Clerk 

Order Setting Aside Verdict of Jury as to Damages and 
Ordering New Trial on Issue of Damages, and Dispos¬ 
ing of Other Motions. 

This cause coming on for hearing upon various motions, 
it is this 20th day of June, A. D., 1940; 

Ordered, that the motion of the defendants to strike from 
the files the affidavits in support of the plaintiffs’ motion 
for a new trial is granted, and the testimony of the jurors 
taken in open court is hereby stricken out by the court on 
its own motion. 
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It is further ordered, that the motion of the plaintiffs to 
correct the verdict and to enter a verdict different from 
that returned by the jury is denied; And the Court being 
of the opinion that the damages found by the jury were in¬ 
adequate, the amended motion for a new trial is granted 
only as to the amount of the damages. 

JESSE C. ADKINS 
Justice 

Defendants except 
ADKINS J 

• *#•••••** 

345 Endorsed: Filed Jan 10 1941 Charles E. Stewart, 
Clerk 

i Verdict and Judgment 

This cause having come on for hearing on the 9th day of 
January, 1941, before the Court and a jury of good and 
lawful persons of this district, to wit: 

who, after having been duly sworn to well and truly try the 
issues between Catharine McGrath, plaintiff and David A. 
Freid, defendant, and after this cause is heard and given 
to the jury in charge, they upon their oath say this 10th 
day of January, 1941, that they find the issues aforesaid in 
favor of the plaintiff and that the money payable to him by 
the defendant by reason of the premises is the sum of 
Twenty One Hundred Dollars. 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of Twenty One Hundred Dol¬ 
lars together with costs. Prayers of Plaintiff filed. Jury 
Polled. 

CHARLES E. STEWART, 
Clerk , 

By GEORGE T WATTS 
Assistant Clerk. 

By direction of 
JUSTICE PINE. 
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346 Endorsed: Filed Feb 20 1941 Charles E.Stewart, 
Clerk 

Notice of Appeal 

Notice is hereby given this 20th day of February, 1941, 
that David A. Freid hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 10th day of Jan¬ 
uary, 1941 in favor of Catharine McGrath against said 
David A. Freid. 

SIMON, KOENIGSBERGER & 
YOUNG, 

Attorneys for Defendant. 

LAWRENCE KOENIGSBERGER, 
1426 H St., N. W., 

Washington, D. C. 

Memorandum 

Februarv 20 - 1941. 

Supersedeas bond on appeal $2500 approved and filed. 

347 Endorsed: Filed Mar 14 1941 Charles E. Stew¬ 
art, Clerk 

Statement of Points Upon Which Appellant Intends to 

Rely on Appeal. 

1. The Court erred in denying defendant’s request for 
instructions No. 2. 

2. The Court erred in denying defendant’s request for 
instructions No. 3. 

3. The Court erred in denying defendant’s request for 
instructions No. 4. 

4. The Court erred in instructing the jury that they 
might find that the defendant was negligent in failing to 
look to the south after he had entered the intersection of 
Sixteenth and Irving Streets. 
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5. The Court erred in granting a new trial more than ten 
days after the date of the verdict, upon a ground not as¬ 
signed by the plaintiff. 

6. The Court erred in entering the judgment of Jan¬ 
uary 10, 1941. 

SIMON, KOENIGSBERGER & 
YOUNG, 

Attorneys for Defendant. 

LAWRENCE KOENIGSBERGER, 
i 1426 H St., N. W., 

i Washington, D. C. 

#!•••*••• * 

348 Endorsed: Filed Mar 20 1941 Charles E. Stew¬ 
art, Clerk. 

Additional Statement of Point Upon Which Appellant 
! Intends to Rely on Appeal 

7. The Court erred in awarding a new trial limited to the 
question of damages. 

SIMON, KOENIGSBERGER & 
YOUNG, 

Attorneys for Defendant. 

LAWRENCE KOENIGSBERGER, 
1426 H Street, N. W., 

Washington, D. C. 

#•####•*## 


349 Order Extending Time to File Transcript of 

Record on Appeal. 

On motion of the defendant, and the plaintiff consenting 
thereto, it is, by the Court, this 20th day of March, 1941, 
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Ordered that the time for the filing of the record on ap¬ 
peal in the above-entitled action be, and the same is hereby 
extended to and including April 30,1941. 

T. ALAN GOLDSBOROUGH 
Justice 

I consent. 

DORSEY OFFUTT 
Attorney for Plaintiff. 

• #•*•••••• 

350 Order to Send Original Exhibit to the United States 
Court of Appeals for the District of Columbia 

On motion of the defendant (appellant) and the plaintiffs 
(appellees) consenting thereto, and the Court being of opin¬ 
ion that the original of the plat of the intersection of 16th 
and Irving Streets initialed by the Pretrial Justice should 
be inspected by the Appellate Court in lieu of a copy there¬ 
of, it is, by the Court, this 20th day of March, 1940, 

Ordered that the original of said plat be entrusted to the 
attorneys for the defendant for exhibition to the United 
States Court of Appeals for the District of Columbia, sub¬ 
ject to its further orders in regard thereto. 

T. ALAN GOLDSBOROUGH 

Justice 

351 Order to Send Plaintiff’s Original Exhibits to the 
United States Court of Appeals for the District of 
Columbia 

On motion of the plaintiff (appellee) and the defendants 
(appellant) consenting thereto, and the Court being of opin¬ 
ion that the original pictures of the intersection of 16th and 
Irving Streets marked plaintiff’s Exhibit 1-c and plaintiff’s 
Exhibit 1-d, should be inspected by the Appellate Court in 
lieu of a copy thereof, it is, by the Court this 21st day of 
March, 1941. 
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Ordered that the original of said pictures be entrusted 
to the attorneys for the plaintiff for exhibition to the United 
States Court of Appeals for the District of Columbia, sub¬ 
ject to its further orders in regard thereto. 

T. ALAN GOLDSBOROUGH 
Justice. 

• *«*#•*»** 

352 Endorsed: Filed Mar 14 1941 Charles E. Stew¬ 
art, Clerk. 

Designation of Record on Appeal. 

The Clerk of the Court will kindly prepare record on 
appeal in the above-entitled action, and will include therein 
the following: 

1. Declaration. 

2. Plea. 

3. Pretrial proceedings. 

4. Amendment to declaration. 

5. Proceedings at trial. 

6. Verdict and judgment entered April 23, 1940. 

7. Motion to correct the record and enter the correct and 
true verdict of jury; affidavits in support thereof; points 
and authorities in support thereof. 

8. Amendment adding motion for new trial in the alterna¬ 
tive to motion to correct the record and enter the correct 
and true verdict of the jury; points and authorities in sup¬ 
port thereof. 

9. Motion to strike affidavits. 

10. Further amendment to motion for new trial. 

11. Order granting motion to strike affidavits, strike out 
testimony of jurors, denying motion to correct verdict, and 
ordering new trial. 

12. Order setting aside verdict, &c., entered June 20, 
1940. 

13. Verdict and judgment entered January 10, 1941. 

14. Notice of appeal. 
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15. Memorandum: Supersedeas bond on appeal ap¬ 
proved and filed. 

353 16. Statement of points on which appellant in¬ 
tends to rely on appeal. 

17. This designation. 

SIMON, KOENIGSBERGER & 
YOUNG, 

Attorneys for Defendant. 

LAWRENCE KOENIGSBERGER, 
1426 H Street, N. W., 

Washington, D. C. 

• #*##**#*# 

354 Endorsed: Filed Mar 20 1941 Charles E. Stew¬ 
art, Clerk. 

Additional Designation of Record on Appeal. 

In addition to the matter previously designated for in¬ 
clusion in the record on appeal, the Clerk of the Court will 
kindly include the following: 

1714. Additional statement of point upon which appellant 
intends to rely on appeal. 

SIMON, KOENIGSBERGER & 
YOUNG, 

Attorneys for Defendcunt. 

LAWRENCE KOENIGSBERGER, 
1426 H Street, N. W., 

Washington, D. C. 

###****#•• 

355 Endorsed: Filed Mar 24 1941 Charles E. Stew¬ 
art, Clerk. 

Additional Designation of Record on Appeal 

The Clerk of the Court will please include in the record 
on appeal in the above entitled action the following: 
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1. Entire transcript of the proceedings at the trial, in¬ 
cluding the evidence on the issue of the damages. 

2. Testimony of the jurors in connection with the motion 
for new trial. 

3. Order of the Court of March 20, 1941, to send Original 
Exhibit to the United States Court of Appeals for the Dis¬ 
trict of Columbia. 

4. Order of the Court of March 21, 1941, to send Plain¬ 
tiff’s Original Exhibits to the United States Court of Ap¬ 
peals for the District of Columbia. 

5. Order extending time to file transcript of Record on 
appeal. 

6. This additional designation 

DORSEY K. OFFUTT 
LEONARD A. BLOCK 
WADE MITCHELL 

i Attorneys for Plaintiff , 

613 Woodward Building, 
Washington, D. C. 


II. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
DESIGNATED BY APPELLANT. 

10 Washington, D. C., 

Friday, April 19, 1940. 

The above-entitled causes came on for hearing before 
Mr. Justice Adkins and a subsequently empanelled jury at 

10 o’clock a. m. 

11 Appearances: 

For the plaintiffs: 

i Dorsey K. Offutt, Esq., Wade Mitchell, Esq., and 
Leonard L. Block, Esq. 
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For the defendants: 

Morris Simon, Esq., and Lawrence Koenigsberger, 
Esq., for defendant Fried. 

Jacob N. Halper, Esq., and Nathan Levin, Esq., for 
defendant Taube. 

Felix A. Peckham 

**#•*•*••• 

12 Q. Mr. Peckham, I show you here what have been 
marked Plaintiffs’ Exhibits Nos. 1(a), 1(b), 1(c), 
1(d), and 1(e), and ask you to examine them. A. Yes. 

Q. Where were they taken? A. They were taken from 
the roof of the Kenesaw Apartment, at 16th and Irving 
Streets, N. W. 

###*•#••#• 

19 The Court: Thev mav be received. 

•> * 

• *##**•#** 

(Photographs of intersection of 16th and Irving, previ¬ 
ously marked Plaintiffs’ Exhibits 1(a), 1(b), 1(c), and 1(d), 
and 1(e), received in evidence.) 

• *#•**•*•• 

20 Ruth Borgendale 
*•##*•*##• 

Direct Examination 

By Mr. Offutt: 

21 Q. Do you know Catharine McGrath and Helen 
Cusack? A. Yes, sir. 

Q. Do you remember an occasion in 1938, May 13, when 
they were in an accident at 16th and Irving Streets, N. W. ? 
A. Yes. 

Q. Were you riding in a car in which they were riding? 
A. Yes, I was. 
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Q. Which direction was that car going? A. It was going 
north on 16th Street. 

22 Q. Who was driving the automobile in which you 
were riding? A. Mr. Levick. 

Q. Who owned the car? A. Mr. Taube. 

• *#*•*•••• 

23 Q. What is your judgment of what the speed of 
the car in which you were riding was traveling just 

prior to the accident? A. Well, they were going over 30 
miles an hour. 

ft##*####** 

Q. What time of night or day was it? A. It was after 
midnight. 

• •#••••••• 

24 Q. Did the operator of your car diminish the speed 
of your car prior to the impact between the two 

cars? A. I do not believe so. 

25 i Q. Where was Miss McGrath riding? A. She was 

on the right side of the back seat. 

Q. Where was Miss Cusack riding? A. In the middle. 

Q. Anybody else in the back seat? A. Yes, a young man. 
Q. Do you know his name. A. Al. 

By The Court: 

Q. Who was the fourth person? A. Al was in the back 
seat. 

Q. Who? A. I do not know his last name. His first name 
was Al. 

• •••••••*• 

26 Q. Who was in the front seat in your automobile? 
A. A Mr. Levick, Mr. Taube, and Miss Bender. 

Q. Where was Mr. Taube seated, if you know? 


29 


The Court: You mean, just prior to the accident? 

Mr. Offutt: Just prior to the accident. 

A. He was on the right, in the front seat. 

Q. And Miss Bender was where? A. She was in the front 
seat; I don’t know where. I don’t know whether she was 
in the middle, or close to Mr. Taube on that side of the car. 
Q. And Mr. Levick was driving? A. Yes. 

Q. Do you know where the collision occurred between 
the two cars? A. Right out in the middle of 16th Street. 

• •••••**•• 

30 Cross Examination 

Mr. Halper: No questions of this witness. 

*•••*•#••• 

36 Q. And that in your opinion, before the accident, 
Mr. Levick, who was driving the car north on 16th 

Street, was driving over 30 miles an hour? A. Yes, sir. 

Q. How fast would you say he was going? A. Well, I 
would not judge it, but I know that he was going over 30 
miles. 

Q. Considerably over 30 miles? A. Yes. 

Q. Would you say 40 miles? A. I do not know. 

Q. Considerably over 30 miles? A. Yes. 

Q. Do you remember the brakes being put on in his car, 
in which you were riding? A. Yes, sir. 

Q. About how far before the accident occurred did you 
hear those brakes being put on or feel them being put 

37 on? A. Well, at the same time. 

44 Helen Veronica Cusack 

• **•#*•*•• 

Direct Examination 

• ••***##•* 

47 Q. Did Mr. Taube drive the car up to the time 
that the accident occurred? A. No, he did not. He 
changed because his girl friend w T as sitting with him at the 
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time, and lie changed over and let Mr. Levick drive the 
car. 

Q. Did Mr. Levick then drive the car up to the time of 
the accident? A. Yes, he did. 

48 Q. "Where was your car with reference to the south 
curb line of Irving Street when you saw the other 
car first? A. I would say, coming up 16th, we were just to 
the intersection when the car coming out of Irving would 
be, the west corner, I would say, of 15th, the car coming out. 

53 Q. Can you estimate the speed in miles per hour 
that the other car was going from the time you saw 

it until the collision occurred? 

»#•••«#••• 

A.,I would say—the car coming out of Irving Street? 
Q. Yes. A. I would say between 35 and 40 miles. 

Q. How fast was your car going just prior to the acci¬ 
dent ? A. Maybe 30 or 35. 

Q. Having in mind when you first saw the other car, 
which we will call the Fried car, how fast was your car 
going at that time, in your judgment? A. About 35. 

• ••••••••• 

61 Q. Miss Cusack, we now arrive at the intersection 
of these two streets, and as I recall the testimony, 

you were sitting in the rear seat on the extreme right, that 
is, on the right hand? A. That is right. 

62 Q. And there was nothing to obstruct your view 
of Irving Street? A. No, there was not. 

Q. Can you state when you first saw this car coming to 
your right on Irving Street? A. Yes, we were almost to the 
intersection, and I would say that the other one w*as almost 
parallel with 15th Street. 

Q. How fast was vour car going? A. I do not know. 
Maybe about 35 miles an hour. I do not know how near 
right I am, or wrong. 

• ••••••••• 
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85 Catharine V. McGrath 

Direct Examination 

86 Q. Whose car were you riding in on the evening 
when vou were hurt? A. Mr. Taube’s. 

*#•*•#*#** 

8S Q. Whose car were you riding in when you left 
River Bend? A. Mr. Taube’s car. 

Q. Who was driving? A. Mr. Taube. 

Q. Where were you sitting in the car? A. On the right 
hand side of the rear seat. 

Q. Did Mr. Taube drive from that time up to the time 
of the accident? A. He drove just to the other end of the 
14th Street Bridge on the Virginia side. 

Q. Then who drove from that point on? A. Mr. Levick. 

89 Q. On this evening, were you going fast or slow? 
A. I would say that we were going at an average 

rate of speed, around 30 or 35 miles an hour. 

Q. When was that with respect to the time the collision 
occurred? A. All that time, coming up 16th. 

Q. Prior to the time that the collision occurred, had any¬ 
one made any complaint or any statement about the speed of 
the car? A. I asked Mr. Levick to watch the inter- 

90 sections, because I am nervous, anyway. I did not 
want to get hit. 

Q. Did you see the other car before this collision oc¬ 
curred? A. Yes, I did. 

Q. Where was your automobile when you first saw the 
other automobile? A. Just on the south side of the 16th 
Street curb, 16th and Irving curb. It was almost right 
there at the curb. 

«•••••••** 
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118 Mr. Offutt: May I read these regulations now? 

The Court: Yes. 

Mr. Offutt (Reading): 

“Article 1, Section 1, Definitions: 

119 “Wherever in these regulations the following 
terms are used, they shall have the meanings, re¬ 
spectively, ascribed to them in this section.” 

Section 28 (a): 

“A vehicle approaching an intersection shall slow down 
and be kept under such control as to avoid colliding with 
pedestrians or vehicles.” 

119 Article 6, Operation of Vehicles. 

“Any person who drives any vehicle upon a highway 
carelesslv and heedlesslv in willful or wanton disregard of 
the rights or safety of others, or without due caution and 
circumspection and at a speed or in a manner so as to en¬ 
danger or be likely to endanger any person or property, 
shall be guilty of reckless driving.” 

Next— 

120 “No person shall drive a vehicle upon a highway 
at a greater speed than is reasonable and prudent, 

having due regard to the traffic, surface, and width of the 
highway, and the hazard at intersections, and any other 
conditions then existing.” 

As to official signs and the rest of it, that is not pertinent 
to this case. 

• *•••••••# 

121 David Albert Fried 

• ##•••**#* 

Direct Examination 

122 Q. Were you the owner and driver of the car that 
was in this collision? A. Yes, sir. 

Q. What kind of a car was it ? A. 1938 Plymouth sedan. 

• ••••••••• 
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Q. About what time of day or night did this occur? A. 
Around 1:30 in the morning, Friday morning. 

Q. On May 13 ? 

• ##•••#### 

123 Q. Which way were you driving? A. I w T as driv¬ 
ing west on Irving Street. 

#••###•* # 

A. The whole time I was going on Irving, from the time 
I closed the store until I got there, I was going between 
20 and 25 miles an hour. 

Q. Tell us, Mr. Fried, in your own way, just what oc¬ 
curred on this evening? A. When I got to 16th and 

124 Irving, I slowed down to about 5 or 6 miles an hour, 
and I put the car in second, and I was going half¬ 
way across—I looked up and down before I crossed 16th 
Street. 

Q. At that point, let me ask you: You looked up and 
down, and when you looked down 16th Street, south on 16th 
Street, were you able to see south on 16th Street ? A. Yes. 

Q. How far down would you say, Mr. Fried? A. At 
least half a block, or two-thirds of a block down. 
####♦*•##• 

Q. When you slowed your car down and put it in 

125 second gear and looked south on 16th Street, did you 
observe the car which subsequently collided with 

you? A. Yes, some distance away. 

Q. How far down was it, would you say? A. At least 150 
feet away from me. 

Q. Where were you at that particular point, when you 
saw him down the street about at least 150 feet south? 
Where were you and your car? A. I was right on the 
corner of 16th and Irving. 

Q. Will you come to the map and show us? A. I was 
about in here (indicating). 

Q. Will you put a mark where your car was? A. I was 
about 5 or 6 feet away from the curb, meaning the north 
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curb, of Irving Street, and when I got to the point about 
F-l, I saw the Taube car at least 100 feet south on 16th 
Street. 

Q. Then tell us what you did. A. I put my car in second 
and proceeded across the street. 

Q. What happened to you? A. I was a little way more 
than half-way across when Taube’s car, which it seemed to 
me was going pretty fast at that time, hit the front of my 
car, and completely turned me around, and demolished com¬ 
pletely the left side of the car. 
**•••••##• 

131 Cross Examination 

#**#•*#*#* 


132 By The Court: 

Q. Where were you when you looked down the street? 
A. In the car. I was just at the corner of 16th and Irving. 

Q. IIow far away was this other car? A. Oh, at least 
between one-half and two-thirds of a block down. I imagine 
about 150 feet. 

Q. How fast was he going? A. It is pretty hard to say, 
because by the time I got half way across, he struck me. 

Q. When did you look at it again ? A. When he hit me. 

Q. You did not look at it from the time you started 

133 out in the street until that time? A. I was looking 
. ahead. 

134 Q. You thought that you could get across before 
the other car arrived? A. He was such a far dis¬ 
tance away, I knew* that I had plenty of time, but he must 
have gone pretty fast, and I was just about two-thirds of 
the way across when he hit me. 

193 Deposition of Louis Levick 

**•••••#*# 
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Present: 

Dorsey K. Offutt, Esq., Representing the Plaintiffs. 
Lawrence Koenigsberger, Esq., Representing the De¬ 
fendants. 

**•••••*#• 

194 Q. On or about May 13, 1938, you were involved 
in an automobile accident in Washington, D. C.f A. That’s 
right. 

Q. On that occasion whose car were you driving? A. 
Nathaniel J. Taube. 

Q. On what street were you driving that car? 

195 A. I was driving on 16th Street, Northwest. 

Q. In what direction? A. North, I presume. 

Q. W'here did the collision occur? A. The collision oc¬ 
curred at 16th and Irving Streets. 

Q. Do you know the name of the driver of the other 
automobile? A. No, I don’t. 

Q. In what direction was he driving? A. He was going 
west. 

• ##•••••#• 

231 The defendant requested, and the Court refused to 
give the jury the following instructions, and the de¬ 
fendant objected to the action of the Court in so refusing: 

“Defendant Freid’s Request for Instructions No. 2. 

“If you find from the evidence that there were three per¬ 
sons riding in the front seat of the automobile in which the 
plaintiffs were passengers; and if you further find that that 
fact prevented the driver of said automobile from keeping 
such a lookout and having such control of the automobile 
as was reasonably necessary for reasonably safe driving 
thereof; and if you further find that the plaintiffs were 
negligent in riding in the automobile under these circum¬ 
stances, and that such negligence on their part caused or 
proximately contributed to the accident, then your verdict 
should be for the defendant Freid.” 
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! “Defendant Freid’s Request for Instructions No. 3. 

“If you find from the evidence that at and shortly before 
the time of the accident the driver of the automobile in 
which the plaintiffs were riding was driving the same in 
a negligent manner, that the defendant Catharine McGrath 
knew of such negligence and nevertheless continued to ride 
therein, and if you further find that such negligence on the 
part of said driver caused or proximately contributed to 
the accident, and if you further find that such conduct on 
the part of the said Catharine McGrath was negligence, 
then the said Catharine McGrath was guilty of contributory 
negligence and your verdict should be for the defendant 
Freid in the case in which the said Catharine McGrath is 
plaintiff.” 

234 Charge of the Court 

The Court: Members of the jury, it is now your business 
to consider all of this evidence which you have heard, to 
decide what you think the facts are, and to apply those 
facts to the legal principles that I am about to state, and 
then decide what your verdict should be. 

As you know, it is your exclusive province to pass on 
the facts, and, of course, your verdict should be based 
solely on the facts and the law, and you should be in no 
way influenced by sympathy or prejudice. 

The plaintiffs allege that each of these defendants was 
negligent. Therefore, the burden is upon them to establish 
their contention by the fair preponderance of the evidence. 

I think you know what that means. It means the greater 
weight of the evidence, after you have heard the testimony 
of all the witnesses. The plaintiffs are required to prove 
their cases by a fair preponderance of the evidence, 

235 and that means, as I said, the greater weight of the 
evidence. 

The credibility of the witnesses is a matter of fact, and 
therefore exclusively for you. In determining the weight 
to give to the testimony of a witness, you may consider 
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the demeanor of that witness on the stand, his opportunity 
to observe the things testified to, any interest that that 
witness may have in the outcome of the suit, the reasonable¬ 
ness of his testimony, and any bias or prejudice which he 
may exhibit by his actions or otherwise. 

If vou believe that anv witness has wilfully testified 
falsely to any material matter about which he could not 
reasonably be mistaken, then you may disregard all of his 
testimony, if you wish. You will notice that that is per¬ 
missive. If you think there is some truth in the testimony 
of such a witness, then you may believe whatever part of his 
testimony you think is true. 

There are two suits here filed by each one of these plain¬ 
tiffs against each of the defendants, charging negligence. 
You are familiar with our definition of negligence. It is the 
doing of something -which a reasonably prudent person 
would not do, or is the failure to do what a reasonably 
prudent person would do. 

So that if you find that either one of these defendants 
has been guilty of negligence, and find that that was 
236 the proximate cause of the accident, that is, the nat¬ 
ural result of the accident, that it would not have 
happened but for such negligence, then your verdict should 
be for the plaintiffs. 

The defendant Fried contends that these plaintiffs were 
themselves negligent. Negligence on the part of the plain¬ 
tiff is defined in the same way as that of the defendant, but 
I will discuss that a little later, more in detail; but I remind 
you here that the rule on the burden of proof applies the 
other -way—before you can find in favor of the defendants 
on the ground of contributory negligence, the defendants 
would have to sustain the burden of proof in establishing 
contributory negligence. 

There is no doubt, because all of the parties agree upon 
that, that there was a collision between cars, and that the 
collision occurred through the fault of somebody—that is, 
the defendants do not contend that the cars came together 
without negligence on the part of someone. Each says that 
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he was in the exercise of due care, and that the other was 
negligent. So you have to decide that. 

The plaintiff says that both defendants were negligent, 
and that if either one had been careful, the accident would 
not have happened. So you start with that. 

If you find that both defendants were negligent, and 
that the negligence of each caused the accident, your verdict 
should be against both. You do not have to compare the 
relative degrees of their negligence. If there was negli- 
1 gence on the part of either one, and that caused the 

237 accident or was the proximate cause of the accident, 
your verdict should be against that defendant. 

The defendant Taube was not driving at that time, and 
we are not concerned with the question of Mr. Taube yet. 
But was Levick negligent? If so, that would be considered 
as the act of Taube. 

Now, in these declarations—you will correct me if I am 
wrong, Gentlemen—there are charges of negligence; each 
plaintiff makes the same charge against each defendant, 
and, as I understand it, they make these charges, that the 
operator—that is, in one case Levick and in the other case 
Mr. Fried—operated his car at an excessive rate of speed, 
that he failed to keep a proper lookout or give a warning, 
that he failed to keep the car under proper control, that he 
failed to yield the right-of-way—that is, each one of them 
is claiming that he had the right-of-way. 

Of course, we know that one of them is wrong, because 
both could not have it. 

It is further charged that each one of them failed to take 
reasonable steps to avoid the accident after he saw, or if 
he had been in the exercise of reasonable care would have 
seen, that it was going to happen. So they make the same 
charges against each defendant. 

If vou find that anv one of those charges is established 
bv a fair preponderance of the evidence as against either 
of the defendants, then your verdict should be against 

238 that defendant, unless you find the plaintiffs were 
guilty of contributory negligence, and if you find 
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that either item of negligence is established against both 
defendants, and that the negligence of each defendant was 
the cause of the accident, then your verdict should be 
against each defendant. 

You are instructed that it was the duty of both defendants 
in these cases, on approaching this intersection, to slow 
down and to keep their respective motor vehicles under 
proper control, and to operate their automobiles at such 
speed as was reasonable and proper, having due regard to 
the width of the highway and the traffic, and the hazard at 
the intersection. 

That is substantially the language of Section 28 (a), the 
first paragraph, of our traffic regulations. 

If you find that both defendants upon the night in ques¬ 
tion at the intersection of 16th Street and Irving Street, 
N. \Y., did not have their automobiles under proper control, 
and did not operate the automobiles at such a speed as was 
reasonable and proper, having due regard to the traffic, 
surface, width of the highway and the hazard at the inter¬ 
section—and, as I understand it, it is not alleged that there 
was any other car anywhere near this intersection at the 
time of the accident? 

Mr. Simon: No. 

Mr. Offutt: No. 

The Court: Then both defendants violated the 
239 traffic laws of the District of Columbia, and legally 
they have been guilty of an act of negligence. If that 
violation was the proximate cause of the accident, it would 
then be your duty to return a verdict for both plaintiffs 
against both defendants. 

If they violated that regulation, that constitutes negli¬ 
gence. Then the next question would be, was that negli¬ 
gence the proximate cause of the accident? If so, your 
verdict should be against both defendants. 

You will notice that that covers this question of driv¬ 
ing at an excessive rate of speed, and failing to keep the 
car under proper control. 
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Now, to come to the question of the right-of-way, upon 
which both defendants rely. While there was an electric 
light there, it was blinking yellow or caution, and the reg¬ 
ulations require that under such circumstances this Section 
28 (a), the second paragraph, shall govern: 

“The driver of a vehicle approaching an intersection 
shall yield the right-of-way to a vehicle which has entered 
the intersection. When two vehicles enter an intersection 
at the same time, the driver of the vehicle on the left shall 
yield to the driver on the right.” 

It is admitted that Mr. Fried was on the right. So that 
if you find that the two cars approached there at the same 
time, why, then, of course Mr. Fried had the right- 
240 of--way, and Mr. Levick’s own testimony was that 

when he first saw the other car, it was at about the 
same distance from the intersection and was going at a 
somewhat greater rate of speed then the car that he was 
driving, and that he continued, thinking, as under the Phil¬ 
adelphia rule where he lived, that he would have the right- 
of-way. 

Now, if you believe that statement of his to be true, then 
under our rules, which govern, Mr. Fried had the right-of- 
way, and it was the duty of Mr. Levick to yield to him, and 
if he failed to do so, that would constitute negligence on 
his part. If you find that that is the way it happened, then 
you should find against the defendant Taube, unless you 
believe that the plaintiffs were guilty of contributory neg¬ 
ligence. 

Ilf you find from the evidence that the defendant Fried 
was operating his automobile west on Irving Street at the 
time of the accident and that, as he approached the inter¬ 
section of 16th with Irving Street, he observed the Taube 
car, in which the plaintiffs were riding, coining north on 
16th Street, and that thereafter, after having seen this car, 
the defendant, Fried, continued on and entered the intersec¬ 
tion—that one has been withdrawn, I see. 
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I have already explained this to you, but I will give you 
the prayer: 

“If you find from the evidence that the automobile 

241 of the defendant Fried and the automobile of the 
defendant Taube arrived at the intersection of 16th 

and Irving Streets at approximately the same time, then, 
under the traffic regulations, the defendant Fried had the 
right-of-way. ’ ’ 

You are instructed as a matter of law that a traffic regu¬ 
lation giving the right-of-way to the automobile approach¬ 
ing from the right is relative and is not absolute in char¬ 
acter, and must be applied according to the circumstances 
of the case. The operators of all automobiles upon the city 
streets must at all times exercise reasonable care to avoid 
injury to others. 

The jury are further instructed that the right-of-way is 
not absolute. The statute is a road regulation and not an 
inflexible standard by which to decide questions which arise 
over collisions at intersections of roads. The law does not 
confer the right-of-wav without reference to the distance 
of the vehicles from the intersecting point, their speed, and 
respective duties. Precedence is not given under all circum¬ 
stances to a vehicle on the right against a vehicle on the 
left. No driver, and especially a driver of an automobile, 
has leave to approach an intersection without using reason¬ 
able watchfulness and caution to have his vehicle under 
control. When approaching a highway crossing, as else¬ 
where on the public ways, eternal vigilance is essential to 
the practical matter of driving automobiles. 

242 By that I do not mean to change what I have said 
before. If these two cars entered the intersection at 

the same time, or approximately so, then Mr. Fried had 
the right-of-way and it was negligence on the part of 
Taube, or Levick, not to yield the right-of-way, and your 
verdict should be against Taube, unless you find that the 
plaintiffs were guilty of contributory negligence. 

In taking up the case of Mr. Fried himself, his testimony 
was that when he approached and had gotten far enough 
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along on Irving Street to be able to look down, be looked 
and saw this car 150 feet away, and then he started up and 
he never looked again in that direction until the collision 
occurred. Xow, the regulation in 28 (a), is that a person 
shall keep his car under control, and slow down as he ap- 
prbaches an intersection, so as to avoid a collision. While 
a person on the right, or the one who enters the intersection 
first, has the right-of-way, and while he has the right to 
assume that everyone else knows the regulation and will 
obey it, still when he sees that the other person is not going 
to yield the right-of-way to him, then it is his duty to exer¬ 
cise reasonable care to avoid the accident. You can not 
shut your eves to the fact that there mav be danger from 
a car approaching. It was for him, when he saw that 
other car coming, even though he had the right-of-way— 
for Mr. Fried to exercise reasonable care to avoid a 
243 collision, and it is for vou to sav that when he failed 
to look in that direction, after he saw the car coming, 
and after he took the right-of-way, whether or not he exer¬ 
cised reasonable care. 

If you think that he did not exercise reasonable care, 
and that if he had exercised reasonable care the accident 
would have been avoided, then your verdict should be 
against him, even though he did have the right-of-way. 

Now, I might also instruct vou on the theorv that should 
apply if you find that Mr. Taube had the right-of-way. If 
he did, and his car entered before the other car, and not at 
approximately the same time, then he had the right-of- 
way, and it would be negligence on the part of Mr. Fried 
to fail to give the right-of-way to him, and in that event 
Mr. Fried would be responsible and your verdict should be 
against him, but it would still be for you to say whether 
or not Mr. Levick was negligent in the way in which he 
approached, and whether or not under the regulations it 
was his duty to keep his car under such control so as to 
avoid the accident. If he was going so fast after he realized 
that this other car was not going to give the right-of-way 
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to him, then it is for you to say whether or not he was neg¬ 
ligent in not slowing down and in not having his car under 
proper control so as to avoid the collision with somebody 
who was not going to yield the right-of-way to him. 

I think that I have discussed, so far as the defendants are 
concerned, their claims against each other, and now 

244 we come to this question of contributory negligence. 

As already explained to you, that is simply negli¬ 
gence as applied to a plaintiff, and the burden of proof is 
upon the defendants to establish that negligence by the fair 
preponderance of the evidence. Counsel for Mr. Fried only 
is arguing to you that these plaintiffs were negligent. I 

did not understand that there was anv such contention 

* 

made by counsel for Mr. Taube. 

Mr. Halper: Well, we do not plead it. 

The Court: You have not said a word to the jury 
about it. 

Mr. Halper: No evidence on it. 

The Court: That is what I understand their conten¬ 
tion is. 

So Mr. Fried contends that the plaintiffs were guilty of 
contributory negligence. Now, ordinarily a passenger in a 
car driven by somebody else is not bound by the negligence 
of the driver, but it is the duty of every person who is rid¬ 
ing in an automobile or in a vehicle to exercise reasonable 
care for his own safety. So the question is whether or not 
these plaintiffs, or either one of them, failed to exercise 
reasonable care for her own safety. 

You have heard the testimony. Mr. Simon has under¬ 
taken to sum it up to you, as to the things that the plaintiffs 
did which he contends to you amount to contributory neg¬ 
ligence. 

Mr. Koenigsberger: Your Honor means the plain¬ 
tiffs? 

245 The Court: Yes. 

Mr. Koenigsberger: You said “ defendants.” 

The Court: It is for you to say whether or not they were 
negligent. If you believe that one did what a reasonably 
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prudent person would do to protect herself, and that the 
other one did not, you may find one negligent and not the 
other. 

So your verdict may be against both defendants, or 
against either one of them. It may be for one plaintiff or 
for either one of them. If you find against both defendants, 
the verdict must be for the same amount—that is, as to 
each plaintiff. You may find different amounts for each 
plaintiff, but if you find against both defendants, a verdict 
for each plaintiff must be in the same amount as against 
each defendant. However, the plaintiff will only be en¬ 
titled to claim that amount once. If she collects it from 
one defendant, she can not thereafter collect it from the 
other defendant. 

On the question of damages, if you find for the plaintiff 
or plaintiffs, your verdict shall be in such amount as will 
fairly and reasonably compensate the plaintiffs for the 
physical injuries which they have sustained, together with 
the physical and mental pain and suffering which they suf¬ 
fered and for the injury to their nervous systems and 
shock, and disfiguration, if any, and disability, directly re¬ 
sulting from their injuries, and for their medical and 
‘246 other expenses and loss of earnings as may be shown 
by the evidence; and if you think that the fair pre¬ 
ponderance of the evidence shows that the plaintiffs’ in¬ 
juries are permanent, or are likely to continue for some 
time in the future, then you are entitled to take that matter 
into consideration in determining upon the amount. 

I think that counsel have agreed to the actual expenses 
for the doctors, and there is not any dispute about the 
others, as to their loss of earnings. So, if you find for 
them, then vour real question is what you will allow them 
for their pain and suffering and their injuries. 

Is there anything else? 

Mr. Koenigsberger: No. We have one objection. 



(The following proceedings were thereupon had at the 
bench, out of the hearing of the jury:) 

Mr. Koenigsberger: We renew the objections previously 
made, based on the granting and the refusal to grant re¬ 
quests for instructions, and at this time I want to object 
to so much of your Honor’s charge as instructs the jury, 
expressly or impliedly, that they might find that there vras 
a duty on the part of Fried to look to the south after he 
had entered the intersection. 

The Court: Is that all ? 

Mr. Koenigsberger: That is all. 

STIPULATION TO CORRECT RECORD. 

Filed in Court of Appeals August 29, 1941. 

It is hereby stipulated by and between David A. Freid, 
appellant, and Catharine McGrath, appellee, by their re¬ 
spective attorneys of record, that on January 13, 1941, the 
appellant filed in the District Court a motion to set aside 
the verdict entered on January 10, 1941, to vacate the judg¬ 
ment entered thereon, and to grant a new trial, upon the 
ground that the amount of the verdict was excessive; and 
that said motion was overruled by the District Court on 
February 18, 1941. 

In Witness Whereof said attorneys have hereunto 
signed their names this 28th day of August, 1941. 
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